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JURISDICTIONAL STATEMENT
This Court has jurisdiction under Utah Code Ann. § 78-2a-3(2)(j) as this case was
transferred from the Supreme Court. Original appellate jurisdiction was proper in the
Supreme Court under Utah Code Ann. § 78-2-2(3)(j) because this is an appeal from the
orders, judgments, and decrees of a court of record over which this Court did not have
original appellate jurisdiction.
ISSUES PRESENTED FOR REVIEW, STANDARDS OF REVIEW,
AND PRESERVATION BELOW
The following two issues are presented for this Court's review:
1.

Did the district court incorrectly deny The View's summary judgment

motion and grant MSI/Alta's cross-motion when it concluded that the Restrictive
Covenants governing the Sugarplum development do not apply to Lot 5 of the Amended
Sugarplum Plat, even though the plain language of the Restrictive Covenants applies on
its face, creates a covenant running with the land, and is incorporated in the parties'
deeds?
This issue presents a question of law, which this Court reviews for correctness,
giving no deference to the district court's decision. See, e.g., Workman v. Brighton
Props., Inc., 1999 UT 30, Tf 2, 976 P.2d 1209, 1210-11 (summary judgment reviewed for
correctness); Fibro Trust, Inc. v. Brahman Fin., Inc., 1999 UT 13, ^ 19, 974 P.2d 288,
295 (proper application of law reviewed for correctness).
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This issue was preserved below in The View's motion for summary judgment and
in accompanying legal memoranda filed in support thereof and in opposition to
MSI/Alta's own motion for summary judgment. (R. 290-312, 458-546.)
2.

Did the district court incorrectly grant MSI/Alta's summary judgment

motion when it concluded there was no disputed record evidence from which a jury could
find that The View had snow storage rights on Sugarplum Lot 9 affected by MSI/Alta's
actions, even though ample such evidence exists - including the fact that both MSI's
predecessor and Alta consistently acknowledged the existence of such rights in prior
proceedings?
The propriety of granting summary judgment on a given record is a question of
law reviewed by this Court for correctness, with no deference given to the district court's
rulings. See, e.g., Workman, 1999 UT 30, Tj 2, 976 P.2d at 1210.
This issue was preserved below in The View's Combined Reply Memorandum in
Support of Plaintiff s Motion for Summary Judgment and Memorandum in Opposition to
Defendants' Motion for Summary Judgment. (R. 458-546.)
STATEMENT OF THE CASE
A.

Nature of the Case, Course of Proceedings, and Disposition Below

This is an appeal from a judgment in which the district court declined to enforce
asserted legal rights on real property. The View Condominium Owners Association
("The View") filed its Complaint and demanded a jury on December 13, 2000, alleging
six causes of action against MSICO, L.L.C. ("MSI") and The Town of Alta ("Alta")
(sometimes collectively "MSI/Alta"). (R. 1-13.) The View sought, among other things:

243 272978v4
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(1) to enforce an existing restrictive covenant requiring dedication of Sugarplum Lot 5
for parking; and (2) to redress the loss of its snow storage rights on Sugarplum Lot 9. (R.
4-11.)
Following preliminary motions (R. 25-27, 138-40, 273-81), The View filed a
motion for summary judgment on January 4, 2002, seeking a judgment enforcing the
restrictive parking covenant on Lot 5. (R. 290-92.) MSI/Alta responded with its own
summary judgment motion on the same issue and further sought summary judgment
regarding The View's snow storage rights on Lot 9. (R. 332-35.)
Following briefing and oral argument, the district court denied The View's
summary judgment motion and granted MSI/Alta's in an order dated June 12, 2002.
(Addendum Ex. 1; R. 588-94.) The parties then stipulated to dismissal of the remaining
claims. (R. 598-99.) The district court entered a final judgment on August 23, 2002. (R.
600-01.) The View timely filed a notice of appeal on September 10, 2002. (R. 609-11.)
B.

Statement of Facts Relevant to the Issues Presented for Review

The Sugarplum Planned Unit Development ("PUD") comprises approximately 25
acres in Alta near the top of Little Cottonwood Canyon. (R. 29, 424, 437.) Sugarplum is
divided into nine lots. (R. 369.) The View Condominiums are situated on Lot 8. (R.
294,339.) MSI owns Lots 4, 5, and 9. (R. 294, 339.) Both The View and MSI are
successors in interest to parties that acquired their parcels from the original developer,

243 272978v4
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Sorenson Resources Company and/or its related entities ("Sorenson"). (R. 167, 233-35,
340,417-lS.) 1
1.

The Restrictive Parking Covenant on Lot 5

On August 12, 1983, Sorenson recorded a plat of the Sugarplum PUD in the Salt
Lake County Recorder's Office preliminary to developing the property. (R. 419.)
Sorenson simultaneously recorded a "Declaration of Covenants, Conditions, and
Restrictions of Sugarplum, a Planned Unit Development, Salt Lake County, Utah" (the
"Declaration" or "Restrictive Covenants"). (Addend. Ex. 2; R. 359-416.)
The Restrictive Covenants apply by their terms to the Sugarplum "Project."
(Addend. Ex. 2 at H A, 6 § 1.25; R. 363, 368.) The Sugarplum Project "shall consist of
nine Lots" (Addend. Ex. 2, at 7 § 2.1.2; R. 369):
Lots 1 through 9, inclusive, as shown on that certain map entitled
"SUGARPLUM, A PLANNED UNIT DEVELOPMENT" filed
concurrently herewith in the Office of the Salt Lake County Recorder, as
the same may be amended from time to time, and all improvements erected
thereon.
(Addend. Ex. 2, at 6 § 1.25; R. 368) (emphasis added). The "map" referred to is:
that subdivision map or P.U.D. plat entitled "SUGARPLUM, A PLANNED UNIT
DEVELOPMENT," filed concurrently herewith in the Office of the Recorder of
Salt Lake County, as the same may be amended from time to time, and which is
incorporated herein by this reference.
(Addend. Ex. 2, at 5 § 1.19; R. 367) (emphasis added).

1

The View is successor in title from The View Associates, Ltd., which acquired title by a
deed from Sorenson recorded on or about January 4, 1985. (R. 340, 417-18.) MSI was
formerly known as MSI, Inc., which acquired title by a deed from Sorenson recorded on
or about January 4, 1989. (R. 167, 233-35.) MSI is a Sorenson entity.
243 272978v4
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M---erved for and improved
with a parking facility for the owners of Lot 4 and Lots 6-9 and the Units constructed
thereon, subject to Declarant's [Sorenson's] reservation of the air space rights to I ,ot > as
descrir^

>•

*

Sorenson "reserve[d] unto itself; its successors and assigns, the exclusive right to
develop, build upon, lease, sell and otherwise use the air space above Lot 5." (Addend.
L\. _

.ii

.

:

..

•-

vcifical! • provides that its restrictive covenants run with the
land:
! \f(:) VV , I H E R E F O R E , it is hereby declared that the Projeu biiun ro
held, sold, conveyed, leased, rented, encumbered and used subject to the
following Declaration as to division, easements, rights, assessments, liens,
charges, covenants, servitudes, restrictions, limitations, conditions and uses
to which the Project may be put, hereby specifying that such Declaration
shall operate for the mutual benefit of all Owners of the Project and shall
constitute covenants to run with the land and shall be binding on and for the
benefit of Declarant, its successors and assigns, the Master Association, its
successors and assigns and all subsequent Owners of all or any part of the
Project, together with their grantees, successors, heirs, executors,
administrators, devisees and assigns, for the benefit of the Project.

This Declaration shall run with the land, and shall continue in full
force and effect for a period of fifty (50) years from the date on which this
Declaration is executed. After that time, this Declaration and ai. IVA
covenants and other provisions shall be automatically extended for
successive ten (10) year periods unless this Declaration is revoked by an
instrument executed by Owners of not less than three-fourths (3/4) of the
Lots and Units in the Project, and recorded in the Office of the Salt Lake
County Recorder within one year prior to the end of said 50-year period or
any succeeding 10-year period.
(Addend. Ex. 2, at 2, 50 § 12.12; R. 364; 41 2) (emphasis added).

243:272978v4
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The Declaration also sets forth specific provisions providing how it may be
amended:
Until sale of the first Lot or Unit Declarant shall have the right to
amend this Declaration.
After the first sale of a Lot or Unit this Declaration shall be amended
upon the vote or written assent of a majority of the total voting power of the
Master Association, and a majority of the total voting power of the Master
Association other than Declarant; provided, however[,] Declarant shall
have the sole authority at any time to amend this Declaration, and the Map,
if necessary, for the purpose of allocating density to Lots owned by
Declarant or changing the configuration, size or location of Lots owned by
Declarant, in accordance with Subsections 2.1.2 and 2.1.4 hereof. All
Owners shall execute any documents necessary to carry out the provisions
of this Subsection 13.2.

An amendment shall become effective when it has received the
required approvals and the Board has executed, acknowledged and recorded
in the Office of the Salt Lake County Recorder, an instrument expressing
the amendment and certifying that the required approvals were received.
(Addend. Ex. 2, at 50-51 §§ 13.1, 13.2, 13.4; R. 412-13.)
Finally, the Restrictive Covenants provide:
The Declaration is designed to complement local government regulations,
and where conflicts occur, the more restrictive requirements shall prevail.
(Addend. Ex. 2, at H B; R. 363.)
On November 26, 1984, Sorenson recorded an Amended Sugarplum Plat, revising
the configuration, size, and spatial relationship of the nine Lots. (R. 420-22, 422 second
page.) Sorenson did not simultaneously effect any changes to the Restrictive Covenants.
To date, the Restrictive Covenants have never been amended.

lA-\ ?7?978v4

f,

i

2.

Snow removal and storage are important public issues in Alta given its significant
annual snowfall

^^uni^i^

\ »L. requires snow storage plans from property

ov n lei s before bi lil ill lg pei i t lits ai e issi le cl (R 538 )
Preliminary to recen nig aporo\ al tor the Sugarplum PUD, Sorenson proposed a
snow removal plan to Alta. (^

x T

i February 1985, Sorenson representative Walter

The purpose of this letter is to clarify our intent with regard to snow
storage at the [Sugarplum] project.
During development of I,ots 6 and 8 on the Black Jack Road as part
of our first one hundred units, snow shall be stored in appropriate areas.
Should there be any excess SIN--** - may be stored •
° ns recorded.
We recognize that storage areas may change as to utilize several
alternatives (i.e. Snowbird property; Bipass [sic] road, etc. - inai •••\ist. Any
changes shall be submitted at such time as we make applications lor
development in addition to our first one hundred units.

/Vila s review of the Sugarplum plan concluded "that the snow study was
inadequate and nil ist be revised with the following in mind":
All snow storage shall be available oi« siu,. ; ,ic B .P.: - - • • - = •: crossed during snow removal program operations.
Snow storage/compaction cannot be done between buildings as currently
shown on the plan, so as to interfere with fire/emergency access. Snow
storage/compaction shall not be planned for any intersection areas due to
adverse effects on required site distances for drivers. The snow
removal/storage plan shall be more closciv c—- ^iated with the traffic
study and the landscaping plai

243:272978v4
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The developer may want to consider relocating certain buildings in phase 2,
and garages in phase 3 and 4, as shown on the attached plan, to ensure more
adequate and natural snow storage areas.
(R. 520.)
On March 5, 1985, Alta informed the developer of The View Condominiums it
had approved Lot 8 for development, subject to approval of a snow storage plan that met
Alta's requirements for Sugarplum:
Snow Storage/Removal. With the understanding that adequate snow
storage/removal has been addressed only for the first 100 units of the
P.U.D. . . . with substantial storage planned for Lot 9, the revised snow
storage/removal plan with details on locations, equipment and time
constraints, must be approved and signed off by Russ Harmer. Said plan
will then be attached as a condition to the [Conditional Use Permit].
(R. 514.)
On April 27, 1985, snow storage consultant Russ Harmer - and consequently Alta
- approved the snow removal plan, designating Lot 9 as overflow snow storage for The
View. (R. 517-18.) Since 1985, The View has continuously used Lot 9 for snow storage
pursuant to these approvals and understandings. (R. 523, 525.)
In 1988, Sorenson filed suit against Mr. Plumb and others ("the Sorenson/Plumb
Action"), alleging that Mr. Plumb had fraudulently failed to disclose to Sorenson (1) that
he had granted the use of Lot 9 for Sugarplum development snow storage; (2) that
"substantial snow storage" was planned for Lot 9; and (3) that Alta would not approve
development of Lot 9 because it was being used for snow storage and there was no other
storage available in the vicinity. (R. 526-30.) In a subsequent settlement of the
Sorenson/Plumb Action, Mr. Plumb agreed to "cooperate fully with and assist Sorenson

743 ?72978v4
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(

: •. ; il ii< : ( :1 ii iigc : " ( R 533 )

Sorenson deeded I of ^ to MM tun days after execution of the Sorenson/Plumb
settlement agreement <K. 2.o—, .

*

causes of action based, among other things, on Alta's refusal to allow MSI to develop Lot
9. (R .537-38.)

T

letter dated November 1 7, 1009 Vta advised The View:

i
• >WJI of Alta has been sued i-; n M, inc. . . . niiiccriiini: /un
u
ofland near Lot 8" of the Sugarplum P.U.D., known as the "View."
Plaintiff MSI, Inc. claims ownership of "Lot 9" of the Sugarplum P.uJD.
Be advised that "Lot 9" was designated by the developers of "The
View" as the snow storage area for "Lot 8." The Town granted
construction approvals for The View based upon a snow storage plan
designating "Lot 9" to receive snow from.. "I ot 8 "
MSI is taking the position in the litigation against the J o\\ n that
"I x)t 9" has not been validly designated as snow storage for snow removed
from "Lot 8", The View. If MSI succeeds in its claim that The View's
snow storage plan is invalid insofar as it designates "Lot 9" to receive snow
from. "Lot 8," such a result woi lid have major ;mHications for The View
home owners
Snow storage is a life-safety issue in \ita The Town has no ehoiee
• o require snow not be pushed into streets or impair emergency access
or traffic, it J he View Condominium Owner's Association were to lose its
ability to store snow on sites approved in its snow storage plan, the Town
would have little choice but to take legal action to protect the public safety
and welfare. That action might even include an injunction precluding
occupancy of The \ iew or portions thereof during snow periods. Of
course, the Tow n ot Alta wants to avoid such a drastic result.
! ML [own vigorously - dispi ites MSI's allegations ma, . . ,
' < alid (io«Sealed :is snow stoi ag 2 for "I ot 8," The ^ ^iew

243:272978v4
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We advise the View Home Owner's Association of the situation in
the spirit of full disclosure since your rights could be affected if MSI
succeeds in what the Town considers a specious claim.
(R. 541-42.)
In the MSI/Alta Action, Alta filed a summary judgment motion arguing Lot 9 was
indisputably designated for snow storage:
MSI cannot deny that its predecessor [Sorenson] sold Lot 9 to MSI
knowing that Lot 9 had been designated as snow storage area for snow
removed from Lots 6 and 8 in the P.U.D. . . . Because Lot 9 was
designated in 1985 as snow storage for Lots 6 and 8 by MSI's predecessor,
as a matter of law, Alta's zoning regulations have not inversely condemned
or damaged MSI interests in any way. Any claims relating to Lot 9 should
be dismissed with prejudice as a matter of law. MSI may have a remedy
against its predecessor in interest.
(R. 538.)
In the MSI/Alta Action, Alta Mayor William H. Levitt testified in a deposition that
Lot 9 was committed for snow storage: "The only thing I'm aware of is Lot 9 was
dedicated to snow storage by Walt Plumb in agreement with the planning commission
and with the technical committee." (R. 536.)
In the MSI/Alta Action, Mr. Plumb admitted he was still duty bound to assist in
removing the snow storage designation of Lot 9 at no charge. (R. 540.)
On November 10, 1999, Alta Town Manager John Guldner testified at a hearing
before the Alta Town Council that Lot 9 remained dedicated for snow storage:
In 1985, when The View was permitted, and the remainder of The Village,
probably about the last third of Sugarplum Village on Lots 6 and 7, The
View on Lot 8, Lot 9 was designated and given up as snow removal and
snow storage in order for The View and The Village to be completed. That
still stands. It has never been recorded, but it is part of a conditional use
permit that allowed building permits that allowed the construction of those

243:272978v4
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buildings. It is in open record. It is in the Planning Commission's
documents.
(R. 510.)
Legal counsel for Alta, Mr. Barney Gesas, noted at that same hearing that
Sorenson had sued Mr. Plumb for fraud in the Sorenson/Plumb Action "because of a
dedication or reservation of Lot 9 for snow removal" and argued that MSFs predecessor
"knew there was a problem on these lots as of 1988." (R. 512-13.)
The dedication of Lot 9 for snow storage was confirmed by Alta in Resolution No.
1999-PC-R-l:
Snow storage is a major life-safety and road traffic issue everywhere in
Alta because of the extreme snowfall. The Commission notes that prior
approvals given to the Sugarplum P.U.D. developers were conditioned
upon adequate snow removal and storage plans. Some of the Sugarplum
P.U.D. snow storage plans approved the storage of snow on what is now
vacant land in the Sugarplum P.U.D. For example, as a condition of
approval for the development of Lots 6, 7 and 8, Lot 9 was committed for
snow storage by the developer until such time as other adequate snow
storage areas are provided on-site and without crossing the By-Pass Road.
(R. 506-07.)
MSI and Alta settled the MSI/Alta Action on November 9, 2000. (R. 437-48, 3750.) The View was not a party to MSI/Alta's Definitive Settlement and Development
Agreement. (R. 448.) As part of the settlement, Alta and MSI purported to remove the
designation of Lot 9 for The View's snow storage. (R. 441.) However, MSI and Alta
expressly anticipated that The View would seek to enforce its snow storage rights on Lot
9 (as well as its parking rights on Lot 5). (R. 444.) Accordingly, MSI and Alta agreed
that MSI would defend and indemnify Alta from "assertions or claims that may be

243 272978v4
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brought by owners of units in Lots 6, 7 or 8 of the Sugarplum PUD ('the View' and the
'Village') concerning a prior snow storage designation of Lot 9, concerning any road
easements and an identification of Lot 5 for parking." (R. 444.)
Consistent with the terms of the Definitive Settlement and Development
Agreement terminating the MSI/Alta Action, MSI and Alta have now taken the position
The View has lost any snow storage rights on Lot 9 - without the need for Alta or MSI to
compensate The View for the loss - and that no restrictive parking covenant exists on Lot
5. MSI intends to develop Lots 5 and 9 in a manner inconsistent with The View's
asserted rights. (R. 312.) The View commenced this litigation to enforce the parking
covenant on Lot 5 and to redress the lost snow storage rights on Lot 9.
SUMMARY OF ARGUMENTS
This Court should reverse the district court's order denying The View's motion for
summary judgment and granting MSI/Alta's cross-motion.
First, summary judgment against The View should be reversed. The Restrictive
Covenants specifically encumber Lot 5 of the Amended Plat with a parking covenant in
favor of Lot 8. The plain language of the Restrictive Covenants applies by its terms to
"Lot 5" on the recorded Plat as the Plat may be amended from time to time. This
encumbrance is expressly designated as a covenant that runs with the land. Under
governing law, it is a right enforceable by The View according to its terms. Moreover,
the Restrictive Covenants and the Amended Plat are specifically referenced and
incorporated by reference in the deeds conveying property to both MSI and The View.
As a matter of law, the Restrictive Covenants apply to Lot 5 of the Amended Plat as a

~>AT. ?7707Rv4
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covenant running with the land and should be enforced in favor of The View. Summary
judgment against The View was therefore inappropriately granted.
For these same reasons, summary judgment in favor of MSI/Alta was improperly
granted. MSI/Alta's cross-motion should also have been denied on its own terms. The
Court treats cross-motions independently and will deny a cross-motion if the
requirements of Rule 56 have not been met. Here, significant genuine issues of material
fact preclude the entry of summary judgment on the legal theories advanced by MSI/Alta.
In particular, Utah law clearly holds that summary judgment is inappropriate against an
owner of property when the judgment contradicts presumptively valid recitals in deeds.
Additionally, MSI/Alta's cross-motion is based heavily on the testimony of Walter J.
Plumb, whose credibility is suspect and whose testimony may be rejected by a fact finder
at trial. Moreover, it is clear that the Restrictive Covenants were never amended in the
manner provided in the Restrictive Covenants themselves. These and other facts
identified by The View in opposition to MSI/Alta's cross-motion for summary judgment
render the district court's granting of that motion incorrect as a matter of law. This Court
should reverse and, in the event it does not grant The View's own summary judgment
motion, remand the case for resolution by a fact finder.
The district court also erred in granting MSI/Alta's summary judgment motion
dismissing all The View's claims based on evisceration of its snow storage rights on Lot
9. The district court erroneously concluded that no snow storage right existed in favor of
The View on Lot 9 and, therefore, that no cause of action arose in The View's favor
when MSI/Alta precluded The View from continuing to use Lot 9 for snow storage. The
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record, however, is peppered with facts showing a snow storage right in favor of The
View on Lot 9. Indeed, approvals were given to develop The View based explicitly on
using Lot 9 for snow storage. Moreover, MSTs predecessor (Sorenson) and Alta have
both consistently admitted the existence of such rights. In two separate lawsuits, and in
numerous other instances, Sorenson and Alta each independently took the position that
such rights existed. Alta went so far as to allege that any contrary claim was "specious."
The View has relied on the snow storage right for more than 15 years and may lose
access to Lot 8 if Lot 9 cannot be used for storage. Given this record, a jury could easily
find that snow storage rights existed in favor of The View on Lot 9 and that MSI/Alta's
actions terminating that designation affected rights held by The View. Accordingly, it
was legal error to dismiss The View's estoppel, easement, taking, and contract claims.
That decision should be reversed and the case remanded for a trial.
ARGUMENT
I.

THIS COURT SHOULD REVERSE THE DISTRICT COURT'S ORDER
DENYING THE VIEW'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING MSI/ALTA'S CROSS-MOTION
A.

The District Court Erred in Denying The View's Summary Judgment
Motion.

The district court erred in refusing to enforce the Restrictive Covenants on Lot 5.
"A restrictive covenant cannot be set aside in the absence of clear and convincing
evidence. And where covenants are duly executed and recorded, the law gives an
interested party the right to enforce their terms." Leaver v. Grose, 563 P.2d 773, 775
(Utah 1977).

?4V?7?97Rv4
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The View is entitled to enforce the Restrictive Covenants according to their terms
for three main reasons: (1) The plain language applies the Restrictive Covenants to Lot 5
of the Amended Plat; (2) The Restrictive Covenants run with the land; and (3) The
Restrictive Covenants are incorporated by reference in the parties' conveyances.
1.

The Plain Language of the Restrictive Covenants Applies to Lot
5 of the Amended Plat.

"Restrictive covenants that run with the land and encumber subdivision lots form a
contract between subdivision property owners as a whole and individual lot owners;
therefore, interpretation of the covenants is governed by the same rules of construction as
those used to interpret contracts." Swenson v. Erickson, 2000 UT 16, ^j 11, 998 P.2d 807,
810-11 (collecting citations); see also Cecala v. Thorley, 764 P.2d 643, 644 (Utah App.
1988) (same). Unambiguous contracts are construed as a matter of law and enforced as
written. See Swenson, 2000 UT 16,1f 11, 998 P.2d at 811. Furthermore, the Court
construes the contract to harmonize and give effect to all of its provisions. See Orlob v.
Wasatch Management, 2001 UT App 287, \ 14, 33 P.3d 1078, 1081. Consequently, this
Court should enforce the intent of the parties as expressed in the plain language of the
Restrictive Covenants.
The Restrictive Covenants unequivocally provide that "Lot 5 shall be reserved for
and improved with a parking facility for the owners of. . . Lots 6-9 and the Units
constructed thereon." (Addend. Ex. 2, at 13 § 3.1; R. 375.) The Restrictive Covenants
expressly apply to "Lots 1-9, inclusive, as shown on that certain map entitled
'SUGARPLUM, A PLANNED UNIT DEVELOPMENT' . . . as the same may be
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amended from time to time, and all improvements erected thereon." (Addend. Ex. 2, at 6
§ 1.25; R. 368) (emphasis added). Thus, the plain language of the Restrictive Covenants
applies the parking covenant to Lot 5 of the Amended Plat.
MSI/Alta argued below, and the district court agreed, that because the Sugarplum
Plat was amended the Restrictive Covenants were somehow "superseded." (Addend. Ex.
2, at 2-5; R. 342, 589-92.) This argument contravenes the express provisions of the
Declaration. Sorenson could not "supersede" the Restrictive Covenants by simply
revising the Sugarplum Plat. Indeed, this analysis is exactly backwards: the Restrictive
Covenants apply by their terms to all Amended Plats. (Addend. Ex. 2, at 5 § 1.19, 6
§ 1.25; R. 367-67.)
There is no metes and bounds language in the Restrictive Covenants that
encumbers only a specifically defined legal description with the Lot 5 parking covenant.
The Restrictive Covenants acknowledge that the Plat - the "Map" - is a fluid document,
subject to amendment. (Addend. Ex. 2, at 5 § 1.19; R. 367.) If Sorenson had desired to
limit the parking restriction only to specific land within the PUD, it could easily have
described that land with a more particularized description. Instead, the Restrictive
Covenants apply unequivocally to "Lot 5" of the Amended Plat. (Addend. Ex. 2, at 13
§3.1, 7 § 2.1.2; R. 375, 369.)
In contrast to the provisions in Section 13 allowing substantive amendment of the
Restrictive Covenants only by required approvals, Section 13.2 of the Restrictive
Covenants gave Sorenson the authority "to amend this Declaration, and the Map, if
necessary, for the purpose of allocating density, size or location of Lots owned by
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Declarant

" (Addend. Ex. 2, at 50 § 13.2; R. 412) (emphasis added). In addition,

Section 2.1.2 allowed changes to the "number, size or location of any L o t . . . by a
modification of the Map." (Addend. Ex. 2, at 7 § 2.1.2 (emphasis added)). Sorenson
indisputably made precisely these modifications when it amended its Plat. But it also
indisputably did not amend the underlying Restrictive Covenants that set forth the use
restrictions applying to the Amended Plat. (Addend. Ex. 2, at 13, 50-51; R. 375, 412-13.)
Neither Section 13.2 nor Section 2.1.2 nor any other provision authorizes substantive
amendments to the Restrictive Covenants by modifications to the Map alone. Instead,
they require specific amendments by the subdivision owners that were never made.
(Addend. Ex. 2, at 50-51; R. 412-13.) The contractual authority to amend the Restrictive
Covenants simply does not include an extra-contractual right of the type created by the
district court.
The district court's decision misapprehends the law of restrictive covenants. In
Claremont Property Owners Ass }n v. Gilboy, 542 S.E.2d 324 (N.C. App. 2001),
subdivision developers (like Sorenson) recorded restrictive covenants running with the
land that required the owners of each lot to pay a pro rata share of maintaining the roads.
A subsequent purchaser (like MSI) argued that the developer's recording of an amended
plat that combined two lots into one effectively amended the restrictive covenants to
require a single payment. See id. at 325. The court rejected this argument based on the
conclusion that "the affirmative obligation to pay road maintenance fees is clearly a real
covenant that runs with the land." Id. at 327.
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"These servitudes . . . are usually imposed by restrictive covenants between the
developer and the initial purchasers and become seated in the chain of title . . .
thus fixing it so each lot in a legal sense owes to all the rest of the lots in the
subdivision the burden of observing the covenant, and each of the rest of the lots is
invested with the benefits imposed by the burdens."
Id. (quoting Craven County v. Trust Co., 75 S.E.2d 620, 628 (N.C. 1953)). The court
concluded (as the Court should here) that the covenant attached upon the filing of the
original plat and that "the act of combining Lots 109 and 110 to form Lot 120 did not
alter or negate the real covenants that had previously attached to each lot." Id. at 328.2
The Claremont court also analyzed Ingle v. Stubbins, 82 S.E.2d 388 (N.C. 1954),
and Callaham v. Arenson, 80 S.E.2d 619 (N.C. 1954). See Claremont, 542 S.E.2d at 328.
These cases provided two bedrock restrictive covenant principles. First, servitudes
imposed by restrictive covenants attach at the moment the subdivision becomes subject to
the covenants, which "may occur upon the filing of a new plat of lots if the plat is
intended to be subject to covenants already in existence." Id. Second, "the property may
be combined or re-subdivided into different lots for purposes of ownership or
convenience, but, absent a provision in the covenants to the contrary, the property must
always conform to the servitudes created by the covenants as they originally attached to
the property." Id. Each of these principles applies here, as does Claremonfs ultimate
holding, which is remarkably on point. See also McCorquodale v. Keyton, 63 So.2d 906
The court further noted in dicta that, in the absence of a provision in the covenants to
the contrary, restrictive covenants in a subdivision that run with the land may be repealed
only by a release or agreement executed by all of the property owners in the subdivision.
See id. at 326 (citing Smith v. Butler Mountain Estates Prop. Owners Ass yn, 375 S.E.2d
905, 908 (N.C. 1989)). While this issue ultimately was not before the court in
Claremont, it would have formed an independent basis for enforcing the restrictive
covenants, as it does here.
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(Fla. 1953) (enforcing recorded plat dedicating property as park and holding that
surrounding lot owners acquired a private easement in such dedication upon purchase of
their lots).
The plain language of the Restrictive Covenants demonstrates the error in the
district court's decision.
2.

The Lot 5 Parking Covenant Unequivocally Runs with the Land.

The covenant reserving the use of Lot 5 for parking in favor of Lot 8 is a real
covenant that runs with the land. "A covenant that runs with the land must have the
following characteristics: (1) the covenant must'touch and concern' the land; (2) the
covenanting parties must intend the covenant to run with the land; and (3) there must be
privity of estate." Flying Diamond Oil Corp. v. Newton Sheep Co., 776 P.2d 618, 622-23
(Utah 1989); see also Runyon v. Paley, 416 S.E.2d 177, 183 (N.C. 1992) (same). The
covenant must also satisfy the statute of frauds with a writing. See Flying Diamond, 776
P.2d at 629.
In the district court, MSI did not dispute that the parking covenant on Lot 5
"touched and concerned" the land; nor did it dispute the parties had the requisite privity
of estate. (R. 338A-52.) Rather, MSI argued there was no intention the restrictive
parking covenant was to apply to Sorenson's Amended Plat. (R. 344-52, 356-57.) The
district court agreed. (Addend. Ex. 1; R. 589-92.) This was legal error.
The Supreme Court has held that "[a]n express statement in the document creating
the covenant that the parties intend to create a covenant running with the land is usually
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dispositive of the intent issue." Flying Diamond, 776 P.2d at 627. Looking to the
language of the Restrictive Covenants, there is no question as to the intent of the parties:
NOW, THEREFORE, it is hereby declared that. . . such Declaration shall
operate for the mutual benefit of all Owners of the Project and shall
constitute covenants to run with the land and shall be binding on and for the
benefit of Declarant, its successors and assigns, the Master Association, its
successors and assigns and all subsequent Owners of all or any part of the
Project, together with their grantees, successors, heirs, executors,
administrators, devisees, and assigns, for the benefit of the Project.

This Declaration shall run with the land . . . .
(Addend. Ex. 2, at 2, 50 § 12.12; R. 364, 412) (emphasis added). As a matter of law, the
parties intended to have the Restrictive Covenants run with the land.
An instructive case on this point is Flying Diamond Oil Corp. v. Newton Sheep
Co., 776 P.2d 618 (Utah 1989). Newton, an owner of surface rights, purported to transfer
to a third party, Bass, one-half of a contractual right to a mineral production payment.
The production payment obligation was expressly designated in a writing as a covenant
running with the surface ownership. Newton then sold its entire surface rights to Flying
Diamond. See id. at 620-21. The Supreme Court concluded the payment obligation was
a covenant that ran with the land. See id. at 622-29. Consequently, the court enforced
the covenant by its plain terms, giving Flying Diamond the sole right to the production
payment - despite Newton's attempt to transfer the payment obligation independently of
the land. See id. at 630. The court reached its ruling even though Flying Diamond had
clearly bargained only for a one-half interest in Newton's remaining production payment
rights. See id. Notwithstanding these facts, the unequivocal language of the covenant
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running with the land vested the production payment rights in Flying Diamond by
operation of law. See id. at 630.
Applying the principles of the Flying Diamond decision, this Court should hold
that the restrictive parking covenant on Lot 5 runs with the land. This conclusion is
dispositive of the issue in this case. Sugarplum's Restrictive Covenants expressly run
with the land, giving The View the right to enforce their violation by MSI. See id.;
Swenson v. Erickson, 2000 UT 16, ^j 21, 998 P-2d 807, 813; Leaver v. Grose, 563 P.2d
773, 775 (Utah 1977). Whatever else the parties may have done independently of this
obligation does nothing to affect the analysis. Whether the parties bargained for or
believed something different is irrelevant. As the obligation continues to exist, it must be
enforced in favor of The View.
3.

The Restrictive Covenants Are Specifically Incorporated by
Reference in the Lot 5 and Lot 8 Deeds to MSI and The View.

As a general rule, "'[restrictive covenants are not favored in the law and are
strictly construed in favor of the free and unrestricted use of property.'" Dansie v. HiCountry Estates Homeowners Ass 'n, 1999 UT 62, ^ 14, 987 P.2d 30, 34 (quoting St.
Benedict's Dev. Co. v. St. Benedict's Hosp., 811 P.2d 194, 198 (Utah 1991)).
Nevertheless, "[restrictive covenants are a common method of effectuating private
residential development schemes. Property owners who purchase land in such
developments have a right to enforce such covenants against other owners who violate
them." Swenson, 2000 UT 16, Tj 21, 998 P.2d at 813 (collecting citations); see also Fink
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v. Miller, 896 P.2d 649, 652 (Utah App. 1995) (restrictive covenants generally
enforceable).
The restrictive covenant on Lot 5 is enforceable as a matter of law. The Amended
Plat makes specific reference to the existing Restrictive Covenants - verifying that the
terms of the Restrictive Covenants continue to apply. (R. 420.) So do the deeds giving
Lot 8 to The View and Lot 5 to MSI - which incorporate the Restrictive Covenants by
reference into their legal descriptions. (R. 233-35, 417-18.) Thus, MSI and The View
both had actual as well as constructive notice of the Restrictive Covenants on Lot 5 of the
Amended Plat at the time they acquired their property rights. Summary judgment against
The View was especially inappropriate given these facts. See Judkins v. Toone, 492 P.2d
980, 982 (Utah 1972) (recitals in deeds are presumptively valid, precluding summary
judgment against owner of deeded property on theory contradicting such recitals). The
recorded recitals preclude the district court's conclusion.
A helpful decision on this point is Dansie v. Hi-Country Estates Homeowners
Ass >2, 1999 UT 62, 987 P.2d 30. A homeowners association sought to impose restrictive
covenants on an adjoining landowner, Dansie, arguing the developer intended such
restrictions would apply to subsequent development phases. The Supreme Court,
construing the plain language of the covenants, rejected this argument. "While it may
well have been the intent of the developers to impose the covenants on additional phases
of the Subdivision which might be developed later, that was never done by a written
instrument." Id. f 18, 987 P.2d at 34. The court refused to depart from the "longstanding, well-accepted requirement that covenants are to be embodied in a written
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instrument bearing the covenantor's signature." Id. ^ 25, 987 P.2d at 36 (citing 9 Richard
R. Powell on Real Property § 60.03 (1998)). Because the writing required to change the
scope of the restrictive covenants did not appear of record, any other evidence of intent
was irrelevant and the restrictive covenants and relevant deeds would be enforced
according to their plain terms. Id.ffi[14, 18-25, 987 P.2d at 33-36.
The underlying principles of Dansie are important in the instant case. The written
Restrictive Covenants govern their application to Lot 5. Regardless of the developer's
unexpressed intent ever to alter the covenants, if indeed that were the case, no such
amendment was ever made by a writing required by the Restrictive Covenants.
Moreover, the deeds conveying the property specifically incorporated by reference the
Restrictive Covenants, even after the Amended Plat had changed the lots in question.
Thus, the Restrictive Covenants apply to Lot 5 as a matter of law - by their own terms
and as expressed in the relevant deeds.3
In short, this Court should give effect to the plain language of the Restrictive
Covenants, which run with the land, and the deeds incorporating them, as the case law
makes clear. The district court erred in refusing to do so. Thus, the district court's
decision should be reversed and summary judgment entered in favor of The View.

The View pointed out to the district court that the deeds incorporated the Restrictive
Covenants and referred to both the Amended Plat and the Declaration. (R. 462, 498502.) The district court overlooked this evidence in holding that The View "cited to no
writing, other than the Master Declaration, with respect to its claims of a 'parking right'
on Lot 5." (Addend. Ex. 1, at 3; R. 590.)
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B.

The District Court Erred in Granting MSI/Alta's Cross-Motion for
Summary Judgment.

For all the reasons just enumerated, the district court also erred in granting
MSI/Alta's own summary judgment motion on the Lot 5 issue. Because The View itself
was entitled to summary judgment, MSI/Alta's cross-motion should have been denied.
Moreover, even if The View had not made a sufficient legal showing that it was
entitled to summary judgment (which it did), summary judgment still should have been
denied to MSI/Alta. When cross-motions for summary judgment are filed, the Court
need not necessarily deny one and grant the other. Rather, each motion must be
examined on its own merits and a proper showing made under Rule 56 to merit the
granting of summary judgment. See Amjacs Interwest, Inc. v. Design Assocs., 635 P.2d
53, 55 (Utah 1981). "In effect, each cross-movant implicitly contends that it is entitled to
judgment as a matter of law, but that if the court determines otherwise, factual disputes
exist which preclude judgment as a matter of law in favor of the other side." Wycalis v.
Guardian Title, 780 P.2d 821, 825 (Utah App. 1989).
In this case, disputed issues of material fact precluded granting MSI/Alta's crossmotion for summary judgment (which was based on a different statement of material
facts). (R. 294-95, 339-42,459-63.) These include the following:
•

The recorded Restrictive Covenants are specifically incorporated by
reference into the description of Lot 5 contained in MSI's deed. (R. 234,
462.)

•

MSI's deed conveys Lot 5 "as the same is identified in the [Amended Plat]
and in the Master Declaration of Covenants, Conditions, Restrictions and
SUGARPLUM, A planned Unit Development, recorded August 12, 1983,
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as Entry No. 3830328, in Book 5482, at Pages 1173 through 1230 of
Official Records." (R. 234, 462) (emphasis added).
•

The only express references to Lot 5 in the body of the Restrictive
Covenants are in Section 3.1 (use restrictions on individual lots) and
Section 2.13 (reservation of air space above Lot 5). (Addend. Ex. 1, at 7,
13; R. 369,375.)

•

The Restrictive Covenants have never been amended in the manner
provided in the Restrictive Covenants themselves. (R. 461.)

•

Lots 5 and 8 were not "drastically changed" by the Amended Plat, as
alleged by MSI/Alta in its statement of material facts. (R. 341, 462.)
MSI's former counsel, John Adams of Ray, Quinney & Nebeker,
represented to the Alta Town Council that the alterations in the Amended
Plat recorded on November 26, 1984, were "minor" and that the "units
allocated are essentially the same." (R. 504.)

•

It is untrue that Lots 5 and 8 "no longer exist" after the amendment of the
Plat, as alleged by MSI/Alta in its statement of material facts. (R. 341,
462.)

•

Walter Plumb's testimony, relied on by the district court as "evidence of
the developer's and grantor's intent," may be rejected by the finder of fact
on credibility grounds - given his underlying bias and written agreement to
help Sorenson (MSI's predecessor and a related entity) develop the
property in a manner inconsistent with The View's asserted rights.
(Addend. Ex. 1, at 3-4; R. 590-91.)

Based on these disputed facts - which strike fatally at the heart of MSI/Alta's
cross-motion - summary judgment was improvidently granted to MSI/Alta. In the event
this Court does not reverse the district court's denial of summary judgment to The View,
the Court should nevertheless reverse the grant of summary judgment to MSI/Alta and
remand the case for further proceedings on this disputed record. See Wycalis, 780 P.2d at
824-25 (cross-motions determined independently); see also Judkins v. Toone, 492 P.2d
980, 982 (Utah 1972) (presumptive validity of recitals in deeds created issue of fact
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requiring remand for trial); State v. Martin, 2002 UT 34, ^ 34, 44 P.3d 805, 812 (jury is
exclusive judge of witness's credibility).
II.

IN LIGHT OF THE DISPUTED RECORD EVIDENCE, THE DISTRICT
COURT ERRED IN GRANTING SUMMARY JUDGMENT TO MSI/ALTA
REGARDING SNOW STORAGE RIGHTS ON LOT 9.
The district court also improperly granted summary judgment to MSI/Alta on The

View's Lot 9 snow storage claims. (Addend. Ex. 1, at 4-5; R. 591-92.) "Summary
Judgment is proper only if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue
as to any material fact and that the moving party is entitled to a judgment as a matter of
law." Ruffinengo v. Miller, 579 P.2d 342, 343 (Utah 1978) (reversing summary judgment
in restrictive covenant enforcement action). "If there is any genuine issue as to any
material fact, summary judgment should be denied." Id. "Because disposition of a case
on summary judgment denies the benefit of a trial on the merits, any doubt concerning
questions of fact, including evidence and reasonable inferences drawn from the evidence,
should be resolved in favor of the opposing party." Beehive Brick Co. v. Robinson Brick
Co., 780 P.2d 827, 831 (Utah App. 1989) (collecting citations).
Genuine issues of material fact preclude entry of summary judgment on The
View's snow storage claims. The Court is not to weigh the evidence or resolve disputed
facts. Rather, the Court should hold inviolate the right to a jury determination of disputed
facts - even if the Court were to view the evidence for one side or the other as "thin."
See Sandherg v. Klein, 576 P.2d 1291, 1294 (Utah 1978) (where understanding, intention,
and consequences of facts are disputed, summary judgment is improper); Spor v. Crested

Butte Silver Mining, Inc., 740 P.2d 1304, 1308 (Utah 1987) (reversing summary
judgment where district court inappropriately drew inferences as to the parties' intent).
The evidence here is certainly not one-sided. The district court concluded no
snow storage rights existed in favor of The View on Lot 9 that were altered by Alta's
agreement with MSI allowing development of Lot 9. (Addend. Ex. 1, at 4-5; R. 591-92,
441.) The View's proffered facts demonstrate otherwise, including the following:
•

Development of The View on Lot 8 was conditioned on a plan requiring
snow storage on Lot 9. (R. 514.)

•

The View is successor on Lot 8 to Sorenson, the party that reached the
understanding with Alta regarding the Lot 9 snow storage. (R. 340, 41718.)

•

In 1985, Alta designated Lot 9 as overflow snow storage for The View. (R.
510,514,520,523,525.)

•

Since 1985, The View has continuously used Lot 9 for snow storage,
relying on the 1985 approvals and understandings. (R. 523, 525.)

•

Alta admits The View has used Lot 9 for snow storage "at least since 1988"
and even counterclaimed against The View for payment for exercising such
right. (R. 61.)

•

MSI's predecessor, Sorenson, alleged in the Sorenson/Plumb Action that
Lot 9 had been designated for snow storage - and sued Plumb as a result.
(R. 526-30.)

•

The attempt to remove the designation of Lot 9 as snow storage for The
View came as a result of settlement of the Sorenson/Plumb Action, to
which The View was not a party. (R. 533.)

•

In the Alta/MSI Action, Alta "vigorously dispute[d] MSI's allegations that
'Lot 9' is not validly dedicated as snow storage for 'Lot 8,' The View." (R.
542.) In fact, Alta considered this position taken by MSI to be "specious."
(R. 542.)
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•

In the MSI/Alta Action, Alta filed a summary judgment motion arguing Lot
9 was indisputably designated for snow storage and that any claims MSI
had to the contrary should be dismissed as a matter of law. (R. 538.)

•

Alta's Mayor testified under oath that Lot 9 was dedicated for snow
storage. (R. 536.)

•

In the MSI/Alta Action, Mr. Plumb admitted he was still duty-bound to
assist in removing the snow storage designation of Lot 9 at no charge. (R.
540.)

•

In November 1999, Alta's Town Manager testified at a public hearing that
Lot 9 had been designated for snow storage in 1985 and that the
designation "still stands." (R. 510.)

•

In November 1999, Alta's legal counsel argued that MSI's predecessor,
Sorenson, knew Lot 9 was dedicated for snow removal because it had filed
the Sorenson/Plumb Action. (R. 512-13.)

•

Alta passed a resolution in 1999 noting that Lot 9 was committed for snow
storage until such time as other adequate storage areas were provided onsite and without crossing the By-Pass road. (R. 506-07.)

•

MSI and Alta purported to affect The View's snow storage rights on Lot 9
by a Settlement and Development Agreement to which The View was not a
party. (R. 441,448.)

•

MSI and Alta understood The View had snow storage rights on Lot 9 and
expressly anticipated in their Settlement and Development Agreement that
The View would seek to enforce the same (along with its parking covenant
on Lot 5). (R.444.)

•

MSI and Alta agreed that MSI would defend and indemnify Alta from The
View's imminent Lot 9 claim. (R. 444.)

Given this record, the district court erred as a matter of law in dismissing outright
The View's estoppel, easement, taking, and contract claims against MSI and Alta based
on actions taken to terminate The View's snow storage rights on Lot 9. (R. 4-11.) More
than sufficient conflicting evidence exists to require resolution by a jury.
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The district court's determination turned on its fact-based conclusion that no snow
storage rights of any kind existed in favor of The View on Lot 9. (Addend. Ex. 1, at 4-5;
R. 591-92.) Indeed, the district court had previously recognized the validity of The
View's legal theories themselves (independent of the proof later adduced by the parties)
by rejecting Alta's Rule 12(b)(6) motion to dismiss. (R. 28, 280.) The district court's
demonstrable error on the factual record thus merits reversal and a remand. On remand,
each of The View's dismissed causes of action should move forward:
Estoppel: The district court ruled there was "no evidence" The View "changed
positions or reasonably relied" on the Lot 9 snow storage. (Addend. Ex. 1, p. 4.) This
ignores the record. The View has indisputably relied on Alta's representations and
actions regarding the snow storage right on Lot 9 since 1985. (R. 514, 517-18, 523, 525.)
The View faces serious damage - including increased cost and risk for snow removal, as
well as an injunction threatened by Alta precluding occupancy of The View
Condominiums themselves - if Alta or MSI is allowed to change its position now. (R.
541-42.) Because The View has reasonably acted on these prior representations for more
than 15 years, MSI/Alta should not now be permitted to deny the existence of the right.
See Rowley v. Marrcrest Homeowners' Ass'n, 656 P.2d 414, 418 (Utah 1982) (defining
elements of equitable estoppel); Dixon v. Stoddard, 627 P.2d 83, 87 (Utah 1981) (sevenyear course of dealing was material in estopping defendants from changing position);
Jones, Waldo, Holbrook & McDonough v. Dawson, 923 P.2d 1366, 1371 (Utah 1996)
(judicial estoppel prevents party from seeking judicial relief based on statements
inconsistent with sworn statements in prior judicial proceedings); cf. Utah County v.
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Young, 615 P.2d 1265, 1267-68 (Utah 1980) (discussing estoppel against municipality in
zoning case).
Easement: The district court held that "no recorded dedication or easement affects
Lot 9 reserving it for snow storage for the benefit of Lot 8." (Addend. Ex. 1, at 4; R.
591.) This legal analysis is erroneous. A party with notice of an easement or land use
dedication cannot use the fact of non-recording to avoid the obligations imposed thereby.
See Johnson v. Higley, 1999 UT App 278, f 24, 989 P.2d 61, 69. Both Alta and MSI had
actual knowledge, as demonstrated convincingly by the facts collated above. Indeed, in
1999, Alta acknowledged:
Lot 9 was designated and given up as snow removal and snow storage in
order for The View . . . to be completed. That still stands. It has never
been recorded, but it is part of a conditional use permit that allowed
building permits that allowed the construction of those buildings. It is an
open record. It is in the Planning Commission's documents.
(R. 510.) Rejecting The View's claims on the grounds of non-recordation was erroneous
as a matter of law.
Taking: In the MSI/Alta Action, Alta took a legal position exactly 180 degrees
inconsistent with the position it has taken in this litigation. In pleadings filed in that
action, Alta argued:
Because Lot 9 was designated in 1985 as snow storage for Lot 6 and 8 by
MSI's predecessor, as a matter of law, Alta's zoning regulations have not
inversely condemned or damaged MSI interests in any way. Any claims
relating to Lot 9 should be dismissed with prejudice as a matter of law.
(R. 538.) Indeed, Alta "vigorously dispute[d] MSI's allegations that 'Lot 9' is not validly
dedicated as snow storage for 'Lot 8,' The View." (R. 541.) Alta now finds itself on the
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other side of this argument. By its own admission, and by force of reason, Alta must
concede that "because Lot 9 was designated in 1985 as snow storage for Lots 6 and 8 by
MSI's predecessor" then Alta's subsequent removal of that designation did affect The
View's interests. See Strawberry Elec. Serv. Dist. v. Spanish Fork City, 918 P.2d 870,
877 (Utah 1996) (taking is "any substantial interference with private property which
destroys or materially lessens its value, or by which the owner's right to its use and
enjoyment is in any substantial degree abridged or destroyed"). The district court's
decision on summary judgment that there is "the absence of a reservation of Lot 9 as a
snow storage depository area" cannot be sustained on this record. (Addend. Ex. 1, at 5;
R. 592.) Likewise, the district court's conclusion that there is a "lack of any evidence
that [The View] will be deprived of use of its building if [Lot 9 is] developed as approved
by the Town of Alta" ignores the record. (Addend. Ex. 1, at 5; R. 592.) Alta itself has
told The View that it "would have little choice but to take legal action" against The View
which "might even include an injunction precluding occupancy of The View." (R. 541.)
Contract: The View, as successor on Lot 8 to Sorenson, had a binding agreement
with Alta that has now been breached - or so a jury could find on the evidence. Indeed,
MSI/Alta's own actions recognizing The View's rights are the best evidence that such an
agreement existed. See Peirce v. Peirce, 994 P.2d 193, 198 (Utah 2000) ("[W]e interpret
the terms of a contract in light of the reasonable expectations of the parties . . .."); Eie v.
St Benedict's Hosp., 638 P.2d 1190, 1195 (Utah 1981) (contract construed in accordance
with parties' demonstration of understanding). "If the evidence as to the terms of an
agreement is in conflict, the intent of the parties as to the terms of the agreement is to be
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determined by the jury." Colonial Leasing Co. of New England, Inc. v. Larsen Bros.
Constr. Co., 731 P.2d 483, 488 (Utah 1986) (collecting citations). In this case, the
parties' intent is vigorously disputed and can only be resolved by a trial.
When the facts and all reasonable inferences are viewed in the light most
favorable to The View, it is evident that the district court erred in peremptorily granting
summary judgment determining the Lot 9 snow storage claims as a matter of law. This
Court should reverse and remand.
CONCLUSION
For the foregoing reasons, the district court's judgment should be reversed.
Judgment should be entered for The View enforcing its parking rights on Lot 5;
alternatively, summary judgment should be denied MSI/Alta and the case remanded for
further proceedings. Moreover, the Court should reverse the district court's decision on
the Lot 9 snow storage rights and remand the case for a trial of that factually intensive
issue. This brief is respectfully submitted.
DATED this / O

clay of September, 2003.
VAN COTT, BAGLEY, CORNWALL & McCARTHY

Robert E. Mansfield
Stephen K. Christiansen
Attorneys for Appellant The View Condominium
Owners Association
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CERTIFICATE OF SERVICE
I hereby certify that I caused two (2) true and correct copies of the within and
foregoing BRIEF OF APPELLANT to be mailed, postage prepaid, this /O ""~ day of
September, 2003, to the following counsel of record:
William H. Christensen
CALLISTER, NEBEKER & MCCULLOUGH
10 East South Temple, Suite 900
Salt Lake City, Utah 84133
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Exhibit No.

Document

1

Order Granting Defendants' Motion for Summary Judgment and
Denying Plaintiffs Motion for Summary Judgment (6/12/02)

2

Master Declaration of Covenants, Conditions and Restrictions of
Sugarplum a Planned Unit Development Salt Lake County, Utah,
(recorded 08/12/83)

243:272978v4

|

EXHIBIT 1

FILES Bimmi&QMJ
Third Judicial 0ifetrict
CALLISTER NEBEKER & MCCULLOUGH
WILLIAM H. CHRISTENSEN (4810)
10 East South Temple Street, Suite 900
Salt Lake City, UT 84133
Telephone: (801) 530-7300
Facsimile: (801) 364-9127

Deputy Clerk

Attorneys for Defendants MSICO, LLC.
and The Town of Alta.
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

THE VIEW CONDOMINIUM OWNERS
ASSOCIATION, a Utah condominium
association.,
Plaintiff,

ORDER GRANTING
DEFENDANTS' MOTION FOR
SUMMARY JUDGMENTAND
DENYING PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT

vs.
MSICO, LLC, a Utah limited liability
company; The Town of Alta, a political
subdivision of the State of Utah; and JOHN
DOES 1 through 10,
Defendants.

Civil NoD00910067

Judge: Michael Burton

The Rule 56 cross-motions for partial summary judgment came before the Court
for oral argument on April 25, 2002. Robert E. Mansfield appeared for the plaintiff and
William H. Christensen appeared for the defendants.
Plaintiff is the owner of Lot 8 in the Sugarplum Planned Unit Development in Alta,
Utah ("Sugarplum"). Plaintiffs motion sought summary judgment to the effect that a

"parking right" encumbers Lot 5 at Sugarplum, and that Lot 5 could not have any
development that did not provide for a parking facility encompassing the entire acreage
of that parcel for the benefit of the owners of Lot 8. Plaintiffs motion was largely
premised on the Master Declaration of Covenants, Conditions and Restrictions of
Sugarplum, a Planned Unit Development, Salt Lake County, Utah ("Master
Declaration") recorded with the county recorder.
It is not contested that Defendant MSICO, LLC is the owner of Lots 4, 5 and 9 at
Sugarplum. MSICO sought summary judgment dismissing plaintiffs claims of a "parking
right" on Lot 5 and both defendants sought summary judgment on the claims arising
from the alleged "parking right." Both defendants also sought summary judgment
dismissing all claims asserting the existence of any permanent right by the plaintiff to
use of Lot 9 as an undevelopable snow storage area in perpetuity arising from contract,
estoppel, governmental taking or other theories.
The Court, having reviewed the memoranda and exhibits filed in connection with
the motions and being fully apprized in the premises and pursuant to Rules 56 and
52(a), gives a brief statement of the grounds for its decision :
1.

The undisputed facts show that the Master Declaration and original

Sugarplum Plat were recorded on August 12, 1983. On November 11, 1984, about six
weeks before plaintiffs predecessor in interest received its deed to Lot 8 (January 4,
1985), an Amended Sugarplum Plat was recorded (hereinafter "Amended Plat"). The
Amended Plat changed the boundaries, dimensions and the spatial relationship of

some of the lots and roads in the PUD. The property conveyed to plaintiff is the "Lot 8"
described in the Amended Plat, not the "Lot 8" in the Master Declaration, which
referenced the original Sugarplum Plat. The deed from the developer to the plaintiffs
predecessor in interest cited the Master Declaration, the original Sugarplum Plat and
the Amended Sugarplum Plat. As a matter of law, the Amended Sugarplum Plat must
be considered in interpreting the Master Declaration, and plaintiff cited to no writing,
other than the Master Declaration, with respect to its claims of a "parking right" on Lot
5.
2.

The undisputed facts show that the land originally platted in the

Sugarplum Plat and referenced in the Master Declaration as "Lot 5" overlaps the land
now known as "Lot 8" owned by the Plaintiff, and that the plaintiff has a parking lot
located on part of the former "Lot 5" depicted on the original Sugarplum Plat.
3.

The facts indicate that the Sugarplum development plans at the time of

recording the Master Declaration subsequently changed. In contrast to both the original
plat and Master Declaration, the Amended Plat omitted any mention of commercial
development and a parking facility on the current Lot 5. The omission in the Amended
Plat of any designation of Lot 5 as parking, and commercial space and substitution of
residential densities instead, is evidence of the developer's and grantor's intent. The
unrebutted deposition testimony of Mr. Plumb, the person responsible for recording the
original Sugarplum Plat, the Master Declaration, the Amended Plat and the person who
signed the deed to plaintiffs predecessor, was that at the time of amending the

Sugarplum Plat the owner intended to remove "parking/commercial" designation for the
reconfigured "Lot 5," and that when Lot 8 was conveyed to plaintiffs predecessor, the
developer did not intend to convey a "parking right" on Lot 5 for the benefit of the owner
of Lot 8.
4.

It is undisputed that the View has parking spaces on Lot 8 and that the

View obtained permits for the use and occupancy of its building under Alta Town
ordinances and regulations including on-site parking regulations.
5.

It is undisputed that no recorded dedication or easement

affects Lot 9 reserving it for snow storage for the benefit of Lot 8. The undisputed facts
do not indicate the existence of, or breach of, any written contract(s) between the
plaintiff and either MSICO, the Town of Alta, or others reserving Lot 9 for snow storage
uses. It is undisputed that the owners of Lot 8 had deposited snow on Lot 9 for many
years pursuant to Town approval and a letter signed by Mr. Plumb that mentioned,
"during development of Lots 6 and 8" of the PUD, excess snow could be stored on Lot
9, but that "storage areas may change as to utilize several alternatives (i.e. Snowbird
property, Bipass road, etc.)" subject to Town approval.
6.

There is no evidence that plaintiff changed positions or

reasonably relied upon statements allegedly made by either defendant concerning the
alleged non-developability of Lot 9 for snow storage usage in connection with the
purchase of units on Lot 8. It is also undisputed that both the original Plat and the
Amended Plat described residential densities on Lot 9 and did not depict Lot 9 as

reserved for snow storage. As a matter of law, the undisputed facts do not support
plaintiffs claims of estoppel against the Town or MSICO.
7.

It is not disputed that the Town of Alta in connection with approval of 10

single family residential structures on Lots 4, 5 and 9 approved a snow storage
and removal plan that addressed MSICO's lots, 4, 5, 9, and the plaintiffs lot as well. No
evidence or authority was presented that the Town of Alta was prohibited from
exercising its discretion to amend snow storage plans for the Sugarplum P.U.D.
8.

In the absence of a cognizable "parking right" affecting Lot 5 and the

absence of a reservation of Lot 9 as a snow storage depository area, and the lack of
any evidence that plaintiff will be deprived of use of its building if Lots 4, 5 and 9 are
developed as approved by the Town of Alta, plaintiffs "taking" claims fail as matter of
law.
As set forth above, PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT SHOULD BE, AND IS HEREBY, DENIED; AND DEFENDANTS' MOTION
FOR PARTIAL SUMMARY JUDGMENT SHOULD BE, AND HEREBY IS, GRANTED.
IT IS HEREBY ADJUDGED AND DECREED THAT: Plaintiffs Causes of Action
Nos. 1 (Breach of Contract-Snow Storage Right); 3 (breach of the covenant of Good
Faith and Fair Dealing); 4 (Estoppel); 5 (Taking Without Just Compensation Lots 5 and
9); and 6 (Violation of Easement-Snow Storage Right Lot 9) insofar as they pertain to
Lots 5 or 9 at the Sugarplum Planned Unit Development ARE HEREBY DISMISSED
ON THE MERITS WITH PREJUDICE.

This Partial Summary Judgment does not address or affect plaintiffs claims
pertaining to Lot 4 at the Sugarplum PUD or MSICO's counterclaim.
DATED this f^y

day of

W ^

, 2002

Michael Burton
Third Judicial District Judge
for Salt Lake County, Utah

Approved as to Form:
DATED thisf_0_day o\r^)^

. 2002

CALUSTER NEBEKER[^CCULLOUGH

WILLIAM H. CHRISTENSEN
Attorneys for Defendants

DATED this

day of.

_, 2002
PARRY, ANDERSON & MANSFIELD

ROBERT E. MANSFIELD
Attorneys for The View Condominium
Owners Association
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Robert E. Mansfield, Esq.
Randall C. Allen, Esq.
Parry Anderson & Mansfield
60 East South Temple, Suite 1270
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MASTER DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS OF
SUGARPLUM
A PLANNED UNIT DEVELOPMENT

RECITALS
This Declaration, made on the date hereinafter set forth by
SORENSON RESOURCES COMPANY, a Utah corporation ("Declarant"), is
made with reference to the following facts:
A.
Declarant is the owner of a certain tract of real
property located in Salt Lake County, Utah and more particularly
described
in Exhibit
"A" which is attached hereto and
incorporated herein.
All of the property described in Exhibit "A" and all of
the improvements thereon shall be referred to as the "Project".
B.
The Project possesses great natural beauty which
Declarant intends to preserve through the use of a coordinated
plan of development and the terms of this Declaration. It is
anticipated that the plan will provide for comprehensive land
planning, harmonious and appealing landscaping, improvements, and
the establishment of separate Maintenance Associations (as
hereinafter defined) for portions of the Project. It is assumed
that each purchaser of property in the Project will be motivated
to preserve these qualities through community cooperation and by
enforcing not only the letter but also the spirit of this
Declaration. The Declaration is designed to complement local
governmental regulations, and where conflicts occur, the more
restrictive requirements shall prevail.
C.
It is desirable for the efficient management and
preservation of the value and appearance of the Project to create
a non-profit corporation to which shall be assigned the powers
and delegated the duties of managing certain aspects of the
Project; maintaining
and administering
the Common Areas;
administering, collecting and disbursing funds pursuant to the
provisions regarding assessments and charges hereinafter created
and referred to; and to perform such other acts as shall
generally benefit the Project and the Owners. Sugarplum Master
Homeowners Association ("Master Association"), a master property
owners' association and a nonprofit corporation, will be
incorporated under the laws of the State of Utah for the purpose
of exercising the powers and functions aforesaid.

D.
It is anticipated that certain lots created pursuant to
this Declaration will be developed as condominium projects
pursuant to the Condominium Ownership Act of the State of Utah.
The relationship between lots which are developed into separate
condominium regimes and lots which are not so developed will be
described hereinafter.
E.
Each Owner shall receive fee title to his Lot or Unit
(as those terms shall be hereinafter defined), and a Membership
in the Maintenance Association appurtenant to his Lot or Unit.
F.
By this Declaration, Declarant intends to establish a
common scheme and plan for the possession, use, enjoyment,
repair, maintenance• restoration and improvement of the Project
and the interests therein conveyed and to establish thereon a
planned unit development, in compliance with that certain
Agreement dated June 16, 1982 by and between the Town of Alta and
Sorenson Resources Company.
NOW, THEREFORE, it is hereby declared that the Project
shall be held, sold, conveyed, leased, rented, encumbered and
used subject to the following Declaration as to division,
easements, rights, assessments, liens, charges, covenants,
servitudes, restrictions, limitations, conditions and uses to
which the Project may be put, hereby specifying that such
Declaration shall operate for the mutual benefit of all Owners of
the Project and shall constitute covenants to run with the land
and shall be binding on and for the benefit of Declarant, its
successors and assigns, the Master Association, its successors
and assigns and all subsequent Owners of all or any part of the
Project, together with their grantees, successors, heirs,
executors, administrators, devisees and assigns, for the benefit
of the Project.
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ARTICLE I
DEFINITIONS
Unless the context clearly indicates otherwise, the
following terms used in this Declaration are defined as follows:
1.1 "Act" shall mean the Utah Condominium Ownership Act,
Title 57, Chapter 8, Utah Code Annotated (1953), as amended, or
any successor statute hereinafter enacted.
1.2 "Architectural Control Committee" or "Committee" shall
mean the committee created pursuant to Article XI.
1.3 "Architectural Control Guidelines" or "Guidelines"
shall mean the written review standards promulgated by the
Architectural Control Committee as provided in Subarticle 11.3.
1.4 "Articles" shall mean the Articles of Incorporation of
the Master Association as amended from time to time.
1.5 "Assessments" shall mean the Regular and Special
Assessments levied against each Lot or Unit and its Owner by the
Master Association as provided in Article VI.
1.6 "Board" shall mean the Board of Trustees of the Master
Association.
1.7 "Bylaws" shall mean
the Bylaws
Association as amended from time to time.

of

the

Master

1.8 "Condominium", "Condominium Unit", "Condominium Record
of Survey Map" and "Condominium Project" shall mean as those
terms are defined in the Act.
1.9 "Condominium
Building"
shall
mean
a
structure
containing two or more Condominium Units, constituting all or a
portion of a residential or commercial Condominium Project.
1.10 "Common Area" shall mean (i) the property designated as
Lot "A" on the Map, together with any real property within the
Project, which is owned by the Master Association for the use and
benefit of the Members, (ii) any leases, easements, or other
rights over Project property which are owned by the Master
Association for the use and benefit of the Members, and (iii) any
portion of the Project which is owned by the Members as
tenants-in-common but which is maintained by the Master
Association for the use and benefit of the Members.
1.11 "Declarant" shall mean SORENSON RESOURCES COMPANY, a
Utah Corporation, or any successor-in-interest by merger or by
express assignment of the rights of Declarant hereunder by an
BB011/002
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instrument executed by Declarant and (i) recorded in the Office
of the Salt Lake County Recorder, and (ii) filed with the
Secretary of the Master Association.
1.12 "Declaration" shall mean this
from time to time.

instrument

as amended

1.13 "Developer" shall
mean
any
person, other than
Declarant, who owns one or more Lots or five or more Units in the
Project for the purpose of selling or leasing them to members of
the general public.
1.14 "Dwelling" shall mean a residential dwelling unit
together with garages and/or other attached structures on the
same Lot, and in the case of a Condominium all elements of a
Condominium Unit as defined in the Act, the Declaration of
Covenants, Conditions and Restrictions or Condominium Record of
Survey Map for the Condominium Project in which such Unit is
included.
1.15 "Improvement" shall mean Structures, as defined herein,
plants such as trees, hedges, shrubs and bushes and landscaping
of every kind. "Improvement" shall also mean any excavation,
fill, ditch, diversion dam or other thing or device which affects
or alters the natural flow of surface or subsurface water from,
upon, under or across any portion of the Project. "Improvement"
shall also mean any utility line, conduit, pipe or other related
facility or equipment.
1.16 "Individual Charges" shall mean those charges levied
against an Owner by the Master Association as provided in
Section 6.5.
1.17 "Lot" shall mean one of the nine (9) parcels in the
Project designated on the map as Lots 1-9, inclusive, each of
which is designed to be improved with a Condominium Building, or
another structure, as described herein. One or more Lots may be
improved in such a manner as to constitute a "phase" in the
development of the Project, in compliance with Section 22-9C-6 of
the Uniform Zoning Ordinance of the Town of Alta.
1.18 "Maintenance Association" shall mean any incorporated
or unincorporated association of Lot or Unit Owners (other than
the Master Association) which is formed by operation of law or by
the execution and filing of certain documents to facilitate the
management, maintenance and/or operation of any portion of the
Project (i) which portion of the Project is owned by a group of
owners of Condominium Units or who are members of such
association; or (ii) which portion of the Project is owned by
such association for the benefit of a group of owners who are
members of such association. Any association of unit owners (as
defined in the Act) of a Condominium Project in the Project shall
be referred to herein as a "Maintenance Association".
BB011/002
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1.19 "Map" shall mean that subdivision map or P.U.D. plat
entitled
"SUGARPLUM,
A
PLANNED
UNIT
DEVELOPMENT"f
filed
concurrently herewith in the Office of the Recorder of Salt Lake
County, - as the same may be amended from time to time, and which
is incorporated herein by this reference.
1.20 "Master Association" shall mean the SUGARPLUM MASTER
HOMEOWNERS ASSOCIATION, a Utah nonprofit corporation, the Members
of which shall be Declarant and each of the Maintenance
Associations organized within the Project.
1.21 "Member" shall mean a person or entity entitled to
membership in the Master Association as provided herein.
1.22 "Mortgage" shall mean a mortgage or deed of trust
encumbering a Lot or Unit or other portion of the Project. A
"Mortgagee" shall include the beneficiary under a deed of trust.
A "First Mortgage" or "First Mortgagee" is one having priority as
to all other Mortgages or holders of Mortgages encumbering the
same Lot or Unit or other portion of the Project. A "First
Mortgagee" shall include any holder, insurer, or guarantor of a
First Mortgage on a Lot or Unit or other portion of the Project.
Any and all Mortgagee protections contained in the Project
Documents shall also protect Declarant as the holder of a
Mortgage or other security interest in any Lot or Unit in the
Project.
1.23 "Owner" shall mean the person or entity holding a
record fee simple ownership interest in a Lot or Unit, including
Declarant, as well as vendees under installment purchase
contracts. "Owner" shall not include persons or entities who
hold an interest in a Lot or Unit merely as security for the
performance of an obligation. In the case of Lots, "Owner" shall
include the record owner or contract vendee of each Lot until the
filing of a declaration of condominium and record of survey map
with respect to the improvements constructed on such Lot.
Thereafter, "Owner" shall refer to the individual owners and
contract vendees of Units in the Condominium Project constructed
on such Lot.
1.24 "Permit" shall mean the permit, if any, issued by the
California Department of Real Estate or any successor state
agency pursuant to the California Out-of-State Land Promotions
Law (Business and Professions Code Section 10249 et seq.) as it
may be amended from time to time. The Declarant may, but shall
not be obligation to, sell Lots or Units in the Project to
purchasers in California. References in the Project Documents to
a Permit shall not be construed as a representation by Declarant
that such a Permit has been applied for, will be applied for, has
been issued or will be issued for the Project but are included
for the sole purpose of assisting the Declarant in qualifying the
Project for a Permit when and if it chooses to do so. Where any
right contained in the Project Documents is limited by an event
BB011/002
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which is defined in relation to the issuance of a Permit, and no
such Permit has been issued, such limiting event shall be deemed
to have not yet occurred and such right shall continue to exist
unlimited by such event.
1.25 "Project" shall mean the real property located in Salt
Lake County, Utah and more particularly described as:
Lots 1 through 9, inclusive, as shown on that certain
map entitled "SUGARPLUM, A PLANNED UNIT DEVELOPMENT" filed
concurrently herewith in the office of the Salt Lake County
Recorder% as the same may be amended from time to time, and
all improvements erected thereon.
Prior to the filing of the Map with the Salt Lake County
Recorder, the Project shall be described as set forth in attached
Exhibit "A".
1.26 "Project Documents" shall mean the Articles, Bylaws,
Declaration, Rules and Regulations of the Master Association, and
Architectqral Control Guidelines.
1.27 "Rules and Regulations" shall mean the rules and
regulations promulgated by the Master Association to further
govern the possession, use and enjoyment of the Project, as
amended from time to time.
1.28 "Structure" shall mean any tangible thing or device to
be fixed permanently or temporarily to real property including
but not limited to any Dwelling, as defined herein, building,
garage, driveway, walkway, concrete pad, asphalt pad, gravel pad,
porch, patio, shed, greenhouse, bathhouse, tennis court, pool,
barn, stable, fence, wall, pole, sign, antenna, or tent.
1.29 "Unit" shall mean each Condominium Unit in the Project.

ARTICLE II
DESCRIPTION OF PROJECT;
RIGHTS OF OWNERS, DECLARANT
2.1

Description of Project.
2.1.1

Project.

The Project shall consist of all of the real
property described in attached Exhibit "A", and all of the
improvements thereon.
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2.1.2

Lots.

The Project shall consist of nine Lots, each
of which are to be improved with one or more Condominium
Buildings,
commercial
buildings
and
facilities,
parking
facilities or appurtenant structures or facilities. The Lots do
not include the Common Area. Declarant reserves the right to
increase or decrease the number of Lots in the Project, subject
to the density restrictions described in Section 2.1.4, as well
as the right to change the location or size of any Lot prior to
the time that such Lot is sold by Declarant to any third party.
All such changes to the number, size or location of any Lot shall
be effected by a modification of the Map.
2.1.3

Reservation of Air Space.

Declarant hereby reserves unto itself, its
successors and assigns, the exclusive right to develop, build
upon, lease, sell and otherwise use the air space above Lot 5
(the ,fAir Space"). Declarant also reserves an easement with
respect to Lot 5 for the placement of any pillars, posts, walls,
footings or other devices used to support any structures which
may be constructed in the Air Space reserved hereby. Declarant
and/or any transferee of the Air Space shall have the right to
construct any improvements therein for commercial, retail,
residential, recreational or any other use permitted by
applicable state and local law. No owner of Lot 5 or any part
thereof shall impair or restrict development of the Air Space,
but shall cooperate fully with such development and execute any
such further documents or agreements deemed necessary by
Declarant for the development of such space. Declarant further
reserves an easement for egress and ingress over Lot 5, and the
roads within the Project providing access to Lot 5, for the
purpose of constructing and improving the Air Space, and for
access to and from the improvements constructed in the Air Space.
Such easement shall also be used for ingress and egress by any
other owners, lessees, guests, employees• contractors, invitees
or customers of Declarant or any subsequent owner(s) of the Air
Space or any improvements constructed thereon. Any instrument
conveying an interest in Lot 5 shall disclose the reservation of
air space rights as described herein, and shall describe the
dimensions of the Air Space, in particularity, and the rights
reserved therewith and appurtenant thereto.
2.1.4

Maintenance Associations.

There
shall
be
several
Maintenance
Associations organized in the Project. Each Lot and each Unit in
the Project shall be included in a Maintenance Association
(commonly referred to as a homeowners*
or unit owners'
association) created for the purpose of operating, maintaining
and governing the use of the Improvements and the common areas
and facilities constructed or naturally existing on the Lot(s)
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included
in each Maintenance Association.
Each Maintenance
Association shall assess and collect fees from its members, in
accordance with the provisions of its governing instruments, to
cover the cost of its activities and responsibilities. It is
anticipated that each Condominium Project shall establish its own
Maintenance Association* although there may be one or more
Condominium Buildings in any Condominium Project. A Maintenance
Association may be limited to a single Lot and the Improvements
thereto, or may be comprised of two or more Lots and the
Improvements thereto, at the discretion of the Owner(s) of such
Lots, and pursuant to the provisions of Utah State Law.
2.1.5

Density.

The Project is zoned for the construction of
a maximum of 200 Units. Declarant shall have the right to
allocate the specific number of Units to be constructed on each
Lot at the time such Lot is conveyed by Declarant to any third
party (or such earlier date as Declarant may desire). Attached
Exhibit M B " shall set forth the allocation of Units to be
constructed on each Lot in the Project. On or before the sale of
any Lot in the Project by Declarant, Exhibit "B" shall be
amended, if necessary, to specify the maximum number of Units to
be constructed on such Lot. After any Lot has been sold by
Declarant to a third party. Exhibit "B" can only be amended with
respect to such Lot with the approval of the owner thereof and
Declarant. Lot and Unit owners shall execute such documents as
are necessary to carry out the provisions of this Subsection
2.1.4, including, but
not
limited
to, amendments hereto,
affidavits, consents, etc.
2.1.6

Common Area.

The Common Area shall consist of (i) the
property designated as Lot "A" on the Map, (ii) all real property
and improvements thereto within the Project, which are owned and
maintained by the Master Association for the use and benefit of
the Members, including any roads which are not situated entirely
on any single Lot , (iii) any leases, easements, or other rights
over Project property which are owned by the Master Association
for the use and benefit of the Members, and (iv) any portion of
the Project which is owner? by the Members as tenants-in-common
but which is maintained by the Master Association for the use and
benefit of the Members. Except as otherwise approved by the Town
of Alta, no residential or commercial structures shall be
constructed on the Common Area.
2.1.7

Incidents of Lot Ownership,
Inseparability

Every Lot and Unit shall have appurtenant to
it the following interests:
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(b) a non-exclusive easement for use, enjoyment,
ingress and egress over the Common Area subject to such
restrictions and limitations as are contained in the Project
Documents and subject to other reasonable regulation by the
Master AssociationSuch interests shall be appurtenant to and
inseparable from ownership of the Lot or Unit. Any attempted
sale, conveyance, hypothecation, encumbrance or other transfer of
these interests without the Lot or appurtenant Unit shall be null
and void. Any sale, conveyance, hypothecation, encumbrance or
other transfer of a Lot or Unit shall automatically transfer
these interests to the same extent.
2.1.8

Owner's Obligation to Maintain Lot

Except where such duties have been delegated
to a Maintenance Association, each Owner shall maintain his Lot
or Unit, and all Improvements thereon, in a safe, sanitary and
attractive condition.
In the event that an Owner fails to
maintain his Lot or Unit as provided herein in a manner which the
Board reasonably deems necessary to preserve the appearance
and/or value of the Project, the Board may notify the Owner of
the work required and demand that it be done within a reasonable
and specified period. In the event that the Owner fails to carry
out such maintenance within said period, the Board shall, subject
to the notice and hearing requirements of Section 7.2.1.2, have
the right to enter upon the Lot or Unit to cause such work to be
done and individually charge the cost thereof to such Owner.
Notwithstanding the foregoing, in the event of an emergency
arising out of the failure of an Owner to maintain his Lot or
Unit, the Board shall have the right to immediately enter upon
the Lot or Unit to abate the emergency and Individually Charge
the cost thereof to such Owner.
2.1.9

Maintenance Association's Obligation
to Maintain

Maintenance Associations shall be responsible
for the maintenance of a certain Lot or Lots in the Project
pursuant to a recorded declaration of covenants, conditions and
restrictions with respect to such Lot or Lots.
The Master Association will be responsible
for maintaining (including snow removal), repairing and replacing
of all of the private roads in the Project, but shall assess each
Maintenance Association for its share of the cost of such
maintenance, repair and replacement as follows:
(a) Each of the Maintenance Associations having
responsibility for Lots 1-3 shall individually bear the
expense of maintaining the road(s) located on the Lot(s)
included in each such Maintenance Association.
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(b) The Maintenance Associations) having responsibility for Lots 4-9 shall bear the expense of maintaining
the road(s) providing access to such Lots from Little
Cottonwood Road, as shown on the Map.
The cost of maintaining, repairing and replacing all other
private roads in the Project shall be a common expense of the
Project. In the event that the maintenance expenses for a
particular road are to be paid by more than one Maintenance
Association as set forth above, such expenses shall be allocated
between the Maintenance Associations to be charged based on the
number of Units in each of such Maintenance Associations.
Each Maintenance Association shall maintain,
repair and replace its area of responsibility
and all
Improvements thereon, in a safe, sanitary and attractive
condition. Such maintenance responsibility shall include, but
shall not be limited to, the control of rubbish, trash, garbage
and landscaping visible from other portions of the Project. In
the event that a Maintenance Association fails to maintain its
area of responsibility as provided herein in a manner which the
Board reasonably deems necessary to preserve the appearance
and/or value of the Project, the Board shall notify the
Maintenance Association of the work required and demand that it
be done within a reasonable and specified period. In the event
that the Maintenance Association fails to carry out such
maintenance within said period, the Board shall, subject to the
notice and hearing requirements of Section 7.2.1.2, have the
right to enter upon said area of responsibility to cause such
work to be done and individually charge the cost thereof to such
Maintenance Association. Notwithstanding the foregoing, in the
event of an emergency arising out of the failure of a Maintenance
Association to maintain its area of responsibility, the Board
shall have the right to immediately enter upon said area of
responsibility to abate the emergency and individually charge the
cost thereof to such Maintenance Association.
2.1.8

Encroachment Easements

Each Owner is hereby declared to have an
easement appurtenant to his Lot, over all adjoining Lots and the
Common Area for the purpose of accommodating the encroachment due
to minor and professionally acceptable errors in engineering,
original construction, settlement or shifting of a building, or
any other cause. The Master Association is hereby declared to
have an easement appurtenant to the Common Area over all
adjoining Lots for the purpose of accommodating any Common Area
encroachment due to minor and professionally acceptable errors in
engineering, original construction, settlement, or shifting of a
building or any other cause. There shall be valid easements for
the maintenance of said encroachments as long as they shall
exist, and the rights and obligations of Owners shall not be
altered in any way by said encroachments, settlement or shifting;
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provided, however, that in no event shall a valid easement for
encroachment be created in favor of an Owner or Owners if said
encroachment occurred due to the willful misconduct of said Owner
or Owners. In the event a structure is partially or totally
destroyed, and then repaired or rebuilt, the Owners of each Lot
agree that minor encroachments over adjoining Lots or Common Area
or by Common Area over Lots shall be permitted and that there
shall be a valid easement for the maintenance of such
encroachments so long as they shall exist.
2.1.9

Delegation of Use; Contract Purchasers,
Lessees. Tenants

Any Owner may temporarily delegate his rights
of use and enjoyment in the Project to the members of his family,
his guests, and invitees, and to such other persons as may be
permitted by the Project Documents, subject however, to the
Project Documents. However% if an Owner of a Lot or Unit has
sold his Lot or Unit to a contract purchaser, leased or rented
it, the Owner, members of his family, his guests and invitees
shall not be entitled to use and enjoy the Project while such
contract of sale or lease is in force. Instead, the contract
purchaser, lessee or tenant, while such contract or lease remains
in force, shall be entitled to use and enjoy the Project and may
delegate the rights of use and enjoyment in the same manner as if
such contract purchaser, lessee or tenant were an Owner during
the period of his occupancy.
Each Owner shall notify the
secretary of the Master Association of the names of any contract
purchasers, lessees or tenants of such Owner's Lot or Unit. Each
Owner, contract purchaser, lessee or tenant also shall notify the
secretary of the Master Association of the names of all persons
to whom such Owner, contract purchaser, lessee or tenant has
delegated any rights of use and enjoyment in the Project and the
relationship that each such person bears to the Owner, contract
purchaser, lessee or tenant. Any delegated rights of use and
enjoyment are subject to suspension to the same extent as are the
rights of Owners.
2.1.10

Responsibility for Common Area Damage

The cost of repair or replacement of any
portion of the Common Area resulting from the willful or
negligent act of an Owner, his contract purchasers, lessees,
tenants, family, guests or invitees shall be, in addition to the
party at fault, the joint responsibility of such Owner to the
extent that it is not covered by insurance maintained by the
Master Association. The Master Association shall cause such
repairs and replacements to be made and the cost thereof may be
levied as an Individual Charge against such Owner.
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2.2

Rights of Declarant
2.2.1

Reservation of Easements to Complete,
Sell

Declarant hereby reserves in itself, its
successors, assigns and any other Developers the following
easements over the Project to the extent reasonably necessary to
complete and sell, lease, rent or otherwise dispose of the Lots
or Units constructed thereon:
(a) easements for ingress
and egress, drainage,
encroachment,
utilities,
maintenance
of
temporary
structures, operation and storage of construction equipment
and vehicles, for doing all acts reasonably necessary to
complete or repair the Project, or to discharge any other
duty of Declarant and any other Developers under the Project
Documents or sales contracts or otherwise imposed by Law.
(b) easements for activity reasonably necessary to
sell* lease, rent or otherwise dispose of the Lots or Units.
These easements shall exist until the date on
which the last Lot or Unit is sold by Declarant or any Developer.
2.3

Utilities
2.3.1

Rights and Duties

Whenever sanitary sewer, water, electric,
gas, television receiving, telephone lines or other utility
connections are located or installed within the Project, the
Owner of each Unit served by said connections shall be entitled
to the non-exclusive use and enjoyment of such portions of said
connections as service his Unit. Every Owner shall pay all
utility charges which are separately metered or billed to his
Unit. The Maintenance Association established by any Condominium
Building(s) in the Project shall pay all utility charges which
are metered or billed to the structures served by such
Maintenance Association. Every Owner shall maintain all utility
installations located in or upon his Unit except for those
installations maintained by the Master Association, a Maintenance
Association, or utility companies, public or private. The Master
Association, Maintenance Associations and utility companies shall
have the right, at reasonable times after reasonable notice to
enter upon the Units, Common Area, or other portions of the
Project to discharge any duty to maintain Project utilities.
Whenever sanitary sewer, water, electric,
gas, television receiving, telephone lines or other utility
connections, are located within the Project, the Owner of a Unit
served by said connections shall have the right, and is hereby
granted an easement to the full extent necessary therefore, to at
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reasonable times after reasonable notice enter
Common Area or other portions of the Project
agents or the utility companies enter upon
Common Area, or other portions of the Project
connections.

upon Units, Lots,
or to have his
the Lots, Units,
to maintain said

In the event of a dispute between Owners with
respect to the maintenance, repair or rebuilding of said
connections, or with respect to the sharing of the cost thereof,
then the matter shall be submitted to the Board, which shall have
final authority to resolve each such dispute.
2.3.2

Easements for Utilities and Maintenance

Easements over and under the Project for the
installation, repair and maintenance of sanitary sewer, water,
electric, gas, and telephone lines* cable or master television
antenna lines, and drainage facilities, which are of record in
the office of the Salt Lake County Recorder, or as may be
hereafter required to serve the Project, are hereby reserved for
Declarant,and the Master Associat ion, together with the right to
grant and transfer the same.

APvTICLE III
USE RESTRICTIONS
In addition to all of the covenants contained herein,
the use of the Project and each Lot and Unit therein is subject
to the following:
3.1

Use of Individual Lots

Except as otherwise provided herein, each Lot may be
used in any manner consistent with the requirements of applicable
zoning
and
other
land
use
ordinances
and
regulations.
Nevertheless, without limiting the nature of the Improvements
that may be constructed on any Lot or the nature of the form of
legal ownership of such improvements (eg. condominiums, planned
unit developments, subdivision of Lots, etc.), it is anticipated
that Lots 1-4, inclusive, and 6-9, inclusive, shall be improved
with Condominium Buildings, commercial buildings, and appurtenant
facilities;
Lot 5 shall be reserved for and improved with a parking
facility for the owners of Lot 4 and Lots 6-9 and the Units
constructed thereon, subject to Declarant's reservation of the
air space rights to Lot 5 as described in Section 2.1.3 above.
In addition, Declarant, its successors or assigns, and other
Developers may use any Units in the Project owned by Declarant or
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such other Developers for model home units, sales offices,
project management offices and other general administrative
facilities.
Lot A shall be part of the Common Area, as described in
Section 2.1.5 above, and shall not be developed or improved with
any residential or commercial buildings.
3.2

Nuisances

No noxious, illegal, or offensive activities shall be
carried on in any Unit, Lot or other part of the Project, nor
shall anything be done thereon which may be or may become an
annoyance or a nuisance to or which may in any way interfere with
each owner's quiet enjoyment of his respective Lot or Unit, or
which shall in any way increase the rate of insurance for the
Project or for any other Lot or Unit, or cause any insurance
policy to be cancelled or cause a refusal to renew the same.
3.3

Parking

Unless otherwise permitted by the Board, no motor
vehicles shall be parked or left on any portion of the Project
other than within a driveway, garage, carport or other parking
structure.
No truck larger than three/quarter (3/4) ton, nor
trailer, nor camper shell (other than attached to a pickup truck
regularly used by an Owner), nor vehicles designed and operated
as off the road equipment for racing or other sporting events,
shall be permitted on the Project for longer than twenty-four
hours without the consent of the Board. The Master Association
may reserve certain portions of any parking facility constructed
in the Project for the parking of such vehicles.
3.4

Signs

No sign of any kind shall be displayed to the public
view from any Lot, Unit or from the Common Area or from any other
portion of the Project without the approval of the Board except
(i) one sign of customary and reasonable dimensions advertising a
i-ot or Unit for sale, lease or rent displayed from such Lot or
Unit, and (ii) such signs as may be used by Declarant or its
assignees for the purpose of selling Lots or Units as permitted
by Section 2.2.1. However, the provisions of this Subsection 3.4
shall not apply to any improvements constructed in the Air Space
above Lot 5.
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3.5

Animals

Unless expressly authorized by the Board, no animals of
any kind shall be raised, bred, or kept on any portion of the
Project.
3.6

Garbage and Refuse Disposal

All rubbish, trash and garbage and other waste shall be
regularly removed from the Project, and shall not be allowed to
accumulate thereon. Rubbish, trash, garbage and other waste
shall be kept in sanitary containers. All equipment, garbage
cans, or storage piles shall be kept screened and concealed from
the view of other portions of the Project, except for the
scheduled day for trash pick-up.
3.7

Radio and Television Antennas

No Owner may construct, use, or operate his own
external radio, television or other electronic antenna or
satellite^receiver without the consent of the Board. No Citizens
Band or other transmission shall be permitted from the Project
without the consent of the Board.
3.8

Right to Lease, Rent

Nothing in this Declaration shall prevent an Owner
from leasing or renting his Lot or Unit. However, any lease or
rental agreement shall be in writing and be expressly subject to
the Project Documents and any lease or rental agreement must
specify that failure to abide by such provisions shall be a
default under the lease or rental agreement.
3.9

Power Equipment and Car Maintenance

No power equipment, work shops, or car maintenance or
any nature, other than emergency repair, shall be permitted on
the Project without the consent of the Board,
In deciding
whether to grant approval, the Board shall consider the effects
of noise, air pollution, dirt or grease, unsightliness, fire
hazard, interference with radio or television reception, and
similar objections.
3 .10 Drainage
No Owner shall do any act or construct any improvement
which would interfere with the natural or established drainage
systems or patterns within the Project without the approval of
the Board. Provided, however, drainage from the back portion of
each Lot on which Improvements are constructed shall comply with
the requirements of the Salt Lake County Flood Control District.

BB011/002

15

071183
ALTA 001065

3.11 Mineral Exploration
Subject to the right of the owners of mineral rights
with respect to the Project (provided this Subsection shall not
be deemed to increase the scope of such rights or grant any
additional rights to such owners), no portion of the Project
shall be used in any manner to explore for or to remove any oil
or other hydrocarbons, minerals of any kind, gravel, or earth
substance. No drilling, exploration, refining, quarrying, or
mining operations of any kind shall be conducted or permitted to
be conducted thereon; nor shall wells, tanks, tunnels, mineral
excavations, shafts, derricks, or pumps used to mine or drill for
any substances be located on the Project. No drilling for water
or geothermal resources or the installation of such wells shall
be allowed unless specifically approved by the Board.
3.12 Water Use
No Owner of a Lot or Unit contiguous to a stream or
body of water shall have any rights over or above those of other
Owners wi£h respect to use of the water, the land thereunder, or
the water therein. No person shall acquire or be divested of
title to any land adjacent to or beneath such water within the
Project due to accretion, erosion, or change in water levels. No
Lot shall be contoured or sloped, nor may drains be placed upon
any Lot, so as to encourage drainage of water from such Lot into
any body of water without the approval of the Architectural
Control Committee. All streams and other natural bodies of water
within the Project are protected as watershed, and access thereto
by persons and animals is strictly prohibited.
3.13 Maintenance Association Use Restrictions
Nothing herein shall prevent Declarant, a Developer or
a Maintenance Association from adopting use restrictions for a
Lot or portion of the Project which are more restrictive than
those set forth herein, provided that such restrictions shall in
no way modify the provisions hereof.
3.14 Fair Housing
No Owner shall eithor directly or indirectly forbid or
restrict the conveyance, encumbrance, lease, mortgaging or
occupancy of his Lot or Unit to any person on the basis of race,
color, religion, ancestry or national origin.
3.15 Compliance with Project Documents
Each Owner, contract purchaser, lessee, tenant, guest,
invitee, or other occupant of a Lot or Unit or user of the Common
Area shall comply with the provisions of the Project Documents.
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3.16 Use of Common Area by Public
The general public shall have a right of entry through
and over the Common Area for the purpose of access to any portion
of the Project used for commercial purposes in accordance with
the terms and provisions hereof.
3.17 Timeshare
Except as otherwise approved by the Town of Alta, no
Units of the Project shall be developed as timeshare projects,
nor shall any "timeshare interests'* (as that term is defined in
the Utah Uniform Land and Timeshare Sales Practices Act, U.C.A.
§57-11-2(11) [1953, as amended in 1983]) be created or sold in
the Project.
3.18 Lock-Out
In the event of avalanche or the threat thereof,
authorized agents of the Town of Alta may prohibit all ingress
and egress to and from the Project, as well as all access to or
exit from* any Building in the Project by any Owners, lessees,
guests, employees or any other persons. In the event of any such
prohibition on access and travel, neither the Town of Alta nor
its authorized agents shall be liable to Declarant, the Owners,
their lessees, guests, employees or any other persons for loss or
damage occassioned by or resulting from such prohibition.
ARTICLE IV
THE ASSOCIATION MEMBERSHIP AND VOTING
4.1

Master Association

Sugarplum
Master Homeowners
Association,
nonprofit corporation, shall be the Master Association.
4.2

a

Utah

Management of Project

The management of the Project shall be vested in the
Master Association in accordance with the Project Documents and
all
applicable
laws,
regulations and ordinances
of any
governmental or quasi governmental body or agency having
jurisdiction over the Project.
4.3

Membership

Declarant and each Maintenance Association shall be a
Member of the Master Association, subject to the Project
Documents.
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4.4

Transferred Membership

Membership in the Master Association shall not be
transferred, pledged, or alienated in any way by, or on behalf
of, any Maintenance Association.
4.5

Voting

There shall be two hundred (200) votes in the Master
Association, allocated between the Maintenance Associations,
based on one (1) vote for each Unit included in each Maintenance
Association.
Declarant
shall be entitled
to exercise
any
remaining votes. However, in the event that the Town of Alta or
any other governmental entity having jurisdiction over the
Project shall restrict the total number of Units which can be
constructed on the Project to more or less than 200 Units, then
the total number of votes in the Master Association shall be
increased or decreased by the same amount.
The President of each Maintenance Association or his
Agent shall cast all of the votes to which such Association is
entitled.
4.6

Record Date

The Association shall fix, in advance, a date as a
record date for the determination of the number of votes
exercisable by each Maintenance Association. The record date
shall be not less than ten (10) days nor more than ninety (90)
days prior to any meeting or taking action.
4.7

Commencement of Voting Rights

The voting rights of each Maintenance Association with
respect to the Units included therein shall not vest until
Assessments have been levied against those Units by the Master
Association, as set forth in Subsection 6.8 hereof; provided,
however, Declarant's voting rights shall vest upon execution of
this Declaration.
4.8

Special Majorities

There are various sections of the Project Documents
which require the vote or written assent of a majority of the
voting power of the Association residing in Members other than
Declarant prior to the undertaking of certain actions by the
Master Association
or the Board.
In no event shall such
provisions be deemed to preclude Declarant from casting the votes
to which it is entitled pursuant to Subsection 4.5 hereof.
Therefore, with the exception of the voting requirements of
Article X hereof, any provision in the Project Documents which
requires the vote or written assent of a majority of the voting
power of the Association residing in Members other than Declarant
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shall also require the vote or written assent of a majority of
the total voting power of the Association.
4.9

Membership Meetings

Regular and special meetings of the Master Association
shall be held with the frequency, at the time and pla><*4 and in
accordance with the provisions of the Bylaws.
4.10 Board of Trustees
The affairs of the Master Association shall?>$e~ managed*
by the Board of Trustees, which shall be established^ and which
shair conduct regular and special meetings accordipgf .to the
provisions of the Articles and Bylaws.

ARTICLE V
MASTER ASSOCIATION POWERS, RIGHTS, DUTIES, LIMITATIONS
5.1

Generally

The Master Association shall have the powe^to performany .action reasonably necessary to exercise a n y right oF
discharge any duty enumerated in this Article V or ei^ewhere in
the Project Documents or reasonably necessary to 6p^tate the
Project. In addition, the Master Association shall hav^vall the
powers and rights of a nonprofit corporation under ttt€^.laws of
the State of Utah.
The Master Association shall act through Its 'Board of
Trustees and the Board shall have the power, right: and duty to
act for the Master Association except that actions which' require
the approval of the Members of the Master Association ^sfc&ll first
receive such approval.
The powers, rights, duties and limitations- of the
Master Association set forth in this Article V and celsewhere in
the Project Documents shall rest in and be imposed'on^the Master
Association concurrently with the close for the firsts sale o-f ' a
Lot in the Project.
5.2

Enumerated Rights

In addition to those Master Association fights which
are, provided elsewhere in the Project Documents ~*tfte^ Master
Association shall have the following rights:
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5.2.1

Delegation

To elect, employ, appoint, to assign and to
delegate the rights and duties of the Master Association to
officers, employees, agents and independent contractors.
5.2.2

Enter Contracts

To enter
furnish goods or services
limitations of Section 5.A.
5.2.3

contracts with third parties to
to the Project subject to the

Borrow Money

To borrow money and with the approval by vote
or written assent of a majority of the voting power of the Master
Association, mortgage, pledge, deed in trust, or hypothecate any
or all of its real or personal property as security for money
borrowed or debts incurred.
5.2.4

Dedicate and Grant Easements

To dedicate or transfer all or any part of
the Common Area to any public agency, authority or utility or any
other entity for such purposes and subject to such conditions as
may be agreed to by the Waster~ Association; provided, however,
that no such dedication or transfer shall be effective unless (i)
such dedication or transfer is approved by two thirds (2/3) of
the voting power of the Master -Association, and (ii) an
instrument in writing is signed by-the Secretary of the Master
Association certifying that such dedication or transfer has been
approved by the required vote or written assent.
5.2.5

Establish Rules ahd Regulations

To adopt reasortafole rules not inconsistent
with this Declaration, the Articles "or the Bylaws, relating to
the use of the Common Area and all facilities thereon, and the
conduct of Owners, Developers and their contract purchasers,
lessees, tenants and guests wi*fh respect to the Project and other
Owners. Pursuant to those x Rules and Regulations, the Master
Association shall have ths right to limit the number of guests of
an Owner or Developer utilizing the- Common Area, the mariner in
which the Common Area may be used, and the right to charge
reasonable admission and other fees for the use of any
recreational facility situated on the Common Area. A copy of the
Rules shall be mailed or otherwise delivered to each Owner and
Developer and a copy shall be posted in a conspicuous place
within the Common Area.

BB011/002

20

063083
ALTA 001070

5.2.6

Entry

To enter upon' any portion of the Project,
including any Lot or Unit after giving reasonable notice to the
Owner thereof, for any purpose reasonably related to the
performance by the Master Association of its duties under this
Declaration. In the event of an emergency such right of entry
upon any Lot or Unit shall be immediate.
5.3

Enumerated Duties

In addition to those Master Association
duties which are imposed elsewhere in the Project Documents the
Master Association shall have the following duties:
5.3.1

Manage, Maintain Common Area

The Master Association shall manage, operate,
maintain, repair and replace any property acquired by or subject
to the control of the Master Association, including personal
property, in a safe, sanitary and attractive condition.
5.3.2

Enforce Project Documents

To enforce the provisions of the Project
Documents by appropriate means as provided at Article 7.
5.3.3
control facilities
Project.
5.3.A

Maintain Flood Control System.
To maintain, repair and replace the flood
and equipment located on and serving the
Levy and Collection of Assessments and
Individual Charges

To fix, levy and collect Assessments and
Individual Charges in the manner provided in Articles VI and VII.
5.3.5

Taxes and Assessments

To pay all real and personal property taxes
and assessments and all other taxes levied against the Common
Area, personal property owned by the Master Association or
against the Master Association.1 Such taxes and assessments may
be contested or compromised by the Master Association; provided,
that they are paid or that a bond or other security insuring
payment is posted before the sale or the disposition of any
property to satisfy the payment of such taxes.
To prepare and file annual tax Returns with
the Federal government and the State of Utah and to make such
elections as may be necessary to reduce or eliminate the tax
liability of the Master Association.
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5.3.6

Water and Other Utilities

To acquire, provide
services as necessary for the Common Area.
5-3.7

and

pay

for

utility

Legal and Accounting

To obtain and pay the cost of legal and
accounting services necessary or proper to the maintenance and
operation of the Project and the enforcement of the Project
Documents.
5.3.8

Insurance

To obtain and pay the cost of insurance for
the Project as provided in Section 8.1.
5.3.9

Bank Accounts

To deposit all funds collected from Owners
pursuant to Articles VI and VII hereof and all other amount^
collected by the Master Association as follows:
(a) All funds shall be deposited in a separate bank
account ("General Account") with a federally insured bank
located in the State of Utah. The Funds deposited in suchf
account may be used by the Master Association only for the
purposes for which such funds have been collected.
(b) Funds which the Master Association shall collect
for reserves for capital expenditures relating to the repair
and maintenance of the Common Area, and for such other
contingencies as are required by good business practice
shall, within ten (10) days after deposit in the General
Account, b e deposited into an interest bearing account with
a federally insured bank or savings and loan association
located ii\ the State of Utah and selected by the Master
Association, or invested in Treasury Bills or Certificates
of Deposit or otherwise prudently invested which shall all
herein be collectively referred to as the "Reserve Account".
Fdnds deposited into the Reserve Account shall be held in
tfust and ,Aay be used by the Master Association only for the
purposes f^r which such amounts have been collected.
5-3.1Q

Annual Report of Domestic Nonprofit
Corporation

To make timely filings of the annual report
required by Settion 16-6-97 and 16-6-98 of the Utah Nonprofit
Corporation anci Cooperative Association Act. Such annual report
shall be made on forms prescribed and furnished by the Secretary
of State of Utah and shall be delivered to the Secretary of State
between the fii-st day of January and the first day of April of
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each year, except that the first annual report shall be filed
between the first day of January and the first day of April of
the year next succeeding the calendar year in which the
certificate of incorporation was issued by the Secretary of
State.
5.3.11

Preparation and Distribution of
Financial Information

To regularly prepare budgets and financial
statements and to distribute copies to each Member and each Owner
as follows:
(a) A pro-forma operating statement (budget) for each
fiscal year shall be distributed not less than sixty (60)
days before the beginning of the fiscal year;
(b) A balance sheet as of an accounting date which is
the last day of the month closest in time to six months from
the date of closing of the first sale of a Lot or Unit, and
an operating statement, for the period from the date of the
fi r s t closing to the said accounting date, shall be
distributed within 60 days after the accounting date. This
operating statement shall include a schedule of assessments
received an<d receivable identified by the number of the
subdivision Lot or Unit and the name of the entity assessed.
(c) An annual report consisting of the following shall
be distributed within one hundred twenty (120) days after
the close of the fiscal year as defined'below;
(i) A balance sheet as of the last day of the fiscal
year;
(ii) An operating
year;
(iii)

(income) statement

for said fiscal

A statement of changes in financial position for
s^id fiscal year.

For any fiscal year in which the gross income
to the Master Association exceeds Seventy-Five Thousand Dollars
(£75^000.00,)

£h$

annual

report

referred

to

above

shall

be

prepared by an independent accountant. If the annual report is
not prepared by an independent accountant, it shall be
accompanied by the certificate of an authorized Officer of the
Master Associatic,n that the statements were prepared without an
audit from the books and records of the Master Association.
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5.3-12

Maintenance and Inspection of books
and Records

To cause to be kept adequate and correct
books of account, a register of Members, minutes of Member and
Board meetings, a record of all corporate acts, and "other records
as are reasonably necessary for the prudent management of the
Project and to present a statement thereof to the Members at the
annual meeting of Members.
The Membership register (including names,
addresses and voting rights), books of account and minutes of
meetings of the Members, of the Board, and of committees shall be
made available for inspection and copying by any Member of the
Master Association, or by its duly appointed representative, and
any Owner, at any reasonable time and for a purpose reasonably
related to his interest as a Member, at the principal office of
the Master Association or at such other place within the Project
as the Board of Trustees shall prescribe. The Board shall
establish reasonable rules with respect to:
(a) Notice to be given to the custodian of the records
by the Member or Owner desiring to make the inspection;
(b) Hours and days of the week when such an inspection
may be mads;
(c) Payment of the cost of reproducing copies of the
documents requested by a Member or Owner.
Every Trustee shall have the absolute right
at any reasonable time to inspect all books, records and
documents of the Master Association and the physical properties
owned or controlled by the Master Association. The right of
inspection by a Trustee includes the right to make extracts and
copies of documents.
5.3.13

Statements of Status

To provide, upon the request of any Owner or
Mortgagee, a written statement setting forth the amount, as of a
given date, of any unpaid Assessments or Individual Charges
against
any Member. Such statement,
for which a reasonable
fee
may be charged, shall be binding upon the Master Association in
favor of any person who may rely thereon in good faith. Such
written statement shall be provided within ten (10) days of the
request.
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5.3.14

Architectural Control

To maintain architectural control over the
Project and appoint the members of the Architectural Control
Committee in connection therewith, pursuant to Article XI.
5.4

Enumerated Limitations

Except with the vote or written assent of a majority of
the total voting power of the Master Association residing in
Members other than Declarant, the Board shall be prohibited from
taking any of the following actions:
(a) Entering into a contract with a third person
wherein the third person will furnish goods or services for
the Common Area or to the Master Association for a term
longer than one (1) year with the following exceptions:
(i) A contract with a public utility company if the
rates charged for the materials or services are
regulated by a public utilities entity; provided,
however, that the term of the contract shall not
exceed the shortest term for which the supplier
will contract at the regulated rate.
(ii) Prepaid
casualty
and/or
liability
insurance
policies of not to exceed three (3) years duration
provided that the policy permits short rate
cancellation by the insured.
(iii) Lease agreements for laundry room fixtures and
equipment of not to exceed five (5) years duration
provided that the lessor under the agreement is
not an entity in which the Declarant has a direct
or indirect ownership interest of ten percent
(10%) or more.
(b) Incurring
aggregate expenditures
for capital
improvements to the Common Area in any fiscal year in excess
of five percent (5%) of the budgeted gross expenses of the
Master Association for that fiscal year;
(c) Selling during any fiscal year property of the
Master Association having an aggregate fair market value
greater than five percent (5%) of the budgeted gross
expenses of the Master Association for that fiscal year;
(d) Paying compensation to Trustees or to Officers of
the Master Association for services performed in the conduct
of the Association's business; provided, however, that the
Board may reimburse a Trustee or Officer for expenses
incurred in carrying on the business of the Master
Association;
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(e) Filling a vacancy
removal of a Director.

on the Board

created by the

ARTICLE VI
ASSESSMENTS
6.1

Agreement to Pay Assessments and Individual
Charges; Vacant Lot Exemption

Declarant for each Lot or Unit owned by it, hereby
covenants and agrees, and each Owner, by acceptance of a deed for
a Lot or Unit, is deemed to covenant and agree for each Lot or
Unit owned, to pay all Regular Assessments and all Special
Assessments (collectively "Assessments"), and all Individual
Charges, to be established and collected as provided in this
Declaration and in the other Project Documents. All Assessments
shall be levied against each of the Maintenance Associations for
the Lots and Units included in each such Maintenance Association.
Each Maintenance Association shall be responsible for collecting
from its members, each member's pro-rata share of such
Assessments, in accordance with the governing instruments of the
Maintenance Association.
6.2

Purpose of Assessments

The purpose of Assessments is to raise funds necessary
to operate the Project. Assessments shall be used exclusively to
promote the recreation, health, safety and welfare of all the
Owners and for the improvement, maintenance and administration of
the Project and other expenditures incurred in the performance of
the duties of the Master Association as set forth in the Project
Documents.
6.3

Regular Assessments

The purpose of Regular Assessments is to raise funds
necessary to pay the anticipated costs of operating the Project
during the fiscal year and to accumulate reserves to pay costs
anticipated in future years- Not less than sixty (60) days
before the beginning of each fiscal year, the Board shall prepare
or cause to be prepared, and distributed to each Member, a
proposed pro forma operating statement or budget for the
forthcoming fiscal year. Copies of the proposed budget shall be
made available to all Owners upon request- Any Member and any
Owner may make written comments to the Board with respect to said
pro forma operating statement. The pro forma operating statement
shall be prepared consistently with the prior fiscal year's
operating statement and shall include adequate reserves for
contingencies and for maintenance, repairs and replacement of the
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Common Area improvements or Master Association personal property
likely to need maintenance, repair or replacement in the future.
Not more than sixty (60) days nor less than thirty (30)
days before the beginning of each fiscal year, the Board shall
meet for the purpose of establishing the Regular Assessment for
the forthcoming fiscal year. At such meeting the Board shall
review the proposed pro forma operating statement or budget, and
written comments received and any other information available to
it and, after making any adjustments that the Board deems
appropriate, shall establish the Regular Assessment for the
forthcoming fiscal year; provided, however, that the Board may
not establish a Regular Assessment for any fiscal year which is
more than twenty percent
(20%) greater than the Regular
Assessment for the immediately proceeding fiscal year without the
approval of a majority of the voting power of the Master
Association residing in Members other than Declarant. Not less
than thirty (30) days before the beginning of each fiscal year
the Board shall distribute to each Member and each Owner a final
copy of the pro forma operating statement or budget for the
forthcoming fiscal year. Regular Assessments shall be payable in
equal monthly installments due on the first day of each month,
unless the Board adopts some other basis for collection.
6.4

Special Assessments
6.4.1

General

If the Board determines that the estimated
total amount of funds necessary to defray the common expenses of
the Master Association for a given fiscal year is or will become
inadequate to meet expenses for any reason, including, but not
limited to, unanticipated delinquencies, costs of construction,
unexpected repairs or replacements of capital improvements on the
Common Area, the Board shall determine the approximate amount
necessary to defray such expenses, and if the amount is approved
by the Board it shall become a Special Assessment. The Board
may, in its discretion% provide for the payment in installments
of such Special Assessment over the remaining months of the
fiscal year or levy the Assessment immediately against each Unit.
Special Assessments shall be due on the first day of the month
following notice of their levy.
6.4.2

Limitation on Special Assessments

Any Special Assessment which singly or in the
aggregate with previous Special Assessments for the fiscal year
would amount to more than five percent (5%) of the budgeted gross
expense of the Association for the fiscal year, shall require
approval of a majority of the voting power of the Association
residing in Members other than Declarant.
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6.5

Individual Charges

Individual Charges may be levied against an Owner (i)
as a monetary penalty imposed by the Master Association as a
disciplinary measure for the failure of the Owner, his guests,
invitees, or lessees, to comply with the Project Documents, or
(ii) as a means of reimbursing the Master Association for costs
incurred by the Master Association for repair of damage to Common
Areas and facilities for which the Owner was responsible, or to
otherwise bring the Owner and his Unit into compliance with the
Project Documents. Individual Charges against an Owner shall not
be enforceable through the lien provisions of the Project
Documents.
Notwithstanding
the foregoing,
charges imposed
against a Unit and its Owner consisting of reasonable late
payment penalties and/or charges to reimburse the Master
Association for loss of interest, and/or for costs reasonably
incurred (including attorney's fees) in the efforts to collect
delinquent Assessments shall be fully enforceable through the
lien provisions of the Project Documents.
6 . 6 Personal Obligation for Individual Charges
All Individual Charges, together with late charges,
interest, costs, and reasonable attorney's fees incurred in
collecting Individual Charges, shall be the personal obligation
of the Owner of such Unit at the time when the Individual Charges
fell due. If more than one person or entity was the Owner of a
Unit at the time the Individual Charges fell due, the personal
obligation to pay each Individual Charge shall be joint and
several. No Owner may exempt himself from liability for his
Individual Charges by waiver of the use or enjoyment of any of
the Project.
6.7

Allocation of Regular and Special Assessments

Except as otherwise provided herein, Regular and
Special Assessments shall be levied against each Maintenance
Association based on the number of Units included in each
Maintenance Association. The Regular and Special Assessments to
be levied against any particular Association shall be calculated
by multiplying the total amount of such Assessments by a
fraction, the numerator of which is the number of Units included
in such Maintenance Association, and the denominator of which is
the total number of Units for which assessments are to be levied,
as determined in accordance with the provisions of Section 6.8.
6.8

Commencement of Assessments and Individual Charges

The right to levy Assessments and Individual Charges
against a Maintenance Association shall commence as to all Units
in a Condominium Building included in the Maintenance Association
on the first day of the month following the closing of the first
sale of a Unit in that Building. Thereafter, Regular Assessments
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shall be levied on the first day of each month of the fiscal
year.

ARTICLE VII
ENFORCEMENT OF RESTRICTIONS
7.1

General

The Master Association, any Maintenance Association or
any Owner shall have the right to enforce compliance with the
Project Documents in any manner provided by law or in equity,
including without limitation, the right to enforce the Project
Documents by bringing an action for damages, an action to enjoin
the violation or specifically enforce the provisions of the
Project Documents, to enforce the liens provided for herein
(except that no Owner or Maintenance Association shall have the
right to .enforce independently of the Master Association any
Assessment, Individual Charge, or Assessment lien created herein)
and any statutory lien provided by law, including the foreclosure
of any such lien and the appointment of a receiver for an Owner
and the right to take possession of the Lot or Unit in the manner
provided by lawIn the event the Master Association, a
Maintenance Association, or any Owner shall employ an attorney to
enforce the provisions of the Project Documents against any Owner
or Maintenance Association, the prevailing party shall be
entitled to reasonable attorneys' fees and costs in addition to
any other amounts due as provided for herein. All sums payable
hereunder by an Owner or Maintenance Association shall bear
interest at eighteen percent (18%) per annum from the due date,
or if advanced or incurred by the Master Association, or any
other Owner or Maintenance Association pursuant to authorization
contained in the Project Documents, commencing fifteen (15) days
after repayment is demanded. All enforcement powers of the
Master Association shall be cumulative. Failure by the Master
Association or any Owner or Maintenance Association, to enforce
any covenant or restriction herein contained shall in no event be
deemed a waiver of the right to do so thereafter.
7.2

Specific Enforcement Rights

In amplification of, and not in limitation of, the
general rights specified in Section 7.1 above, the Master
Association shall have the following rights:
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7.2.1

Enforcement by S a n c t i o n s

7.2.1.1

Limitation

The Master Association shall have
no power to cause a forfeiture or abridgment of an Owner's right
to the full use and enjoyment of his Lot or Unit on account of a
failure by the Owner to comply with provisions of the Project
Documents except where the loss or forfeiture is the result of
the judgment of a court or a decision arising out of arbitration
or on account of a foreclosure or sale under a power of sale for
failure to pay Assessments levied by the Master Association.
7.2.1.2

Disciplinary Action

The Master Association may impose
reasonable monetary penalties or other appropriate discipline for
failure to comply with the Project Documents. Notwithstanding
the foregoing, the Master Association shall have no right to
interfere with an Owner's right of ingress or egress to his Unit.
Before
disciplinary
action
authorized under this subarticle can be imposed . by the Master
Association the Owner against whom such action is proposed to be
taken shall be given notice and the opportunity to be heard as
follows:
(a) The Board shall give written notice to the Owner
at least fifteen (15) days prior to the meeting at which the
Board will consider imposing disciplinary action.
Such
notice shall set forth those facts which the Board believes
justify disciplinary action, and the time and place of the
meeting;
(b) At such meeting the Owner shall be given the
opportunity to be heard, including the right to present
evidence, either orally or in writing, and to question
witnesses;
(c) The Board shall notify the Owner in writing of its
decision within three (3) days of the decision. The
effectxve date of any disciplinary action iirposed by the
Board shall not be less than eight (8) days after the date
of said decision.
7.2.1.3

No Lien for Monetary Penalties

A monetary penalty imposed by the
Master Association as a disciplinary measure for failure of an
Owner to comply with the Project Documents or as a means of
reimbursing the Master Association for costs incurred by the
Master Association in the repair of damage to Common Area for
which the Owner was allegedly responsible or in bringing the
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Owner and his Lot or Unit into compliance with the Project
Documents shall not be considered an assessment which may become
a lien against the Owner's Lot or Unit. Provided, however, the
provisions of this subsection do not apply to charges imposed
against an Owner or Maintenance Association consisting of
reasonable late payment penalties for delinquent assessments
and/or charges to reimburse the Master Association for the loss
of interest and for costs reasonably incurred (including
attorneys'
fees) in
its
efforts
to
collect
delinquent
assessments.
7.2.2

Suit to Collect Delinquent Assessments
or Individual CharRes

A suit to recover a money judgment for unpaid
Assessments or unpaid Individual Charges% together with late
charges, interest, costs, and reasonable attorneys' fees shall be
maintainable by the Master Association. In the case of unpaid
Assessments such suit shall be maintainable without foreclosing
or waiving the lien securing such unpaid Assessments.
7.2.3

Enforcement of Lien

If there is a delinquency in the payment of
any Assessment or installment levied against a Maintenance
Association, any amounts that are delinquent together with the
late charges, interest at eighteen percent (18%) per annum, costs
of collection and reasonable attorneys' fees, shall be a lien
against all of the Units included in such Maintenance Association
upon the recordation in the office of the County Recorder of a
Notice of Delinquent Assessment.
The Notice of Delinquent
Assessment shall be signed by an authorized representative of the
Master Association and shall state the amount of the delinquent
Assessment, a description of the affected Units, and the name of
the record Owner(s). Such lien shall be prior to all other liens
and encumbrances, recorded or unrecorded, except only:
(a) Tax and special assessment liens on the Unit in
favor of any assessing agency or special district; and
(b) First Mortgages on the Unit recorded prior to the
dace that the Notice of Delinquent Assessment was recorded.
The Notice of Delinquent Assessment shall not
be recorded unless and until the Board or its authorized
representative
has mailed
to
the
delinquent
Maintenance
Association and each Owner who is a member of such Maintenance
Association , not less than fifteen (15) days before the
recordation of the Notice of Delinquent Assessment, a written
demand for payment, and unless the delinquency has not been cured
within said fifteen (15) day period. Any Owner may pay directly
to the Master Association his pro-rata share of the delinquent
Assessment levied against the Maintenance Association of which he
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is a member (calculated by dividing the total amount of the
delinquent Assessment by the number of Units in such Maintenance
Association). In the event of payment by an Owner of his
pro-rata
share of any delinquent Assessment, the Master
Association shall prepare- and record a document releasing such
Owner's Unit from the lien of the delinquent Assessment which is
so cured.
The governing instruments for each Maintenance
Association shall provide that any payment made by an Owner to
the Master Association for his pro-rata share of the Master
Association Assessments may be applied by such Owner as a credit
against the Assessments levied by his Maintenance Association
next be coming due.
After the recording of the Notice of
Delinquent Assessment, the Board or its authorized representative
may cause the Units with respect to which a Notice of Delinquent
Assessment has been recorded to be sold in the same manner as a
sale is conducted under Utah law for the exercise of powers of
sale, or through judicial foreclosure. In connection with any
sale under Utah law for the exercise of a power of sale, the
Board is % authorized to appoint its attorney or any title
insurance company authorized to do business in Utah as trustee
for purpose of giving notice and conducting the sale, and such
trustee is hereby given a power of sale. If a delinquency
including Assessments and other proper charges is cured after
recordation of the Notice of Delinquent Assessment but before
sale, or before completing a judicial foreclosure, either by the
appropriate Maintenance Association or by any Owner with respect
to the Unit(s) owned by him% the Board or its authorized
representative shall cause to be recorded in the office of the
County Recorder a certificate setting forth the satisfaction of
such claim and release of such lien, as to those Units for which
such lien obligation has been cured. The Master Association,
acting on behalf of the Owners, shall have the power to bid upon
the Unit at foreclosure sale and to acquire, hold, lease,
mortgage and convey the Unit.
7.2.4

Transfer by Sale or Foreclosure

The sale or transfer of any Unit shall not
affect the Assessments lien or lien right. However, the sale or
transfer of any Unit pursuant to the erercise of a power of sale
or judicial foreclosure involving a default under a First
Mortgage shall extinguish the lien for Assessments which became
due prior to such sale or transfer. No transfer of the Unit as
the result of a foreclosure or exercise of a power of sale shall
relieve the new Owner, whether it be the former beneficiary of
the First Mortgagee or another person, from the lien for any
Assessments or Individual Charges thereafter becoming due.
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ARTICLE VIII
INSURANCE, DESTRUCTION, CONDEMNATION
8.1

Insurance

In addition
to other insurance required to be
maintained by the Project Documents, the Master Association shall
maintain in effect at all times the following insurance:
8.1.1

Liability Insurance

The Master Association shall obtain and
maintain comprehensive public liability insurance insuring the
Master Association, the Board, the Declarant, Owners, occupants
of Units, their respective family members, guests, invitees, and
the agents and employees of each, against any liability incident
to the ownership, use or maintenance of the Common Area and
including, if obtainable, a cross- liability or severability of
interest .endorsement insuring each insured against liability to
each other insured. The limits of such insurance shall not be
less than One Million Dollars ($1,000,000) covering all claims
for death, personal injury and property damage arising out of a
single occurrence. Such insurance shall include coverage against
any liability customarily covered with respect to projects
similar in construction, location, and use.
8.1.2

Casualty Insurance

The Master Association also shall obtain and
maintain a policy of casualty insurance for the full replacement
value (without deduction for depreciation) of all of the
improvements within the Common Area.
Such insurance shall
include coverage against any risk customarily covered with
respect to projects similar in construction, location, and use.
The policy shall name as insured the Master Association for the
benefit of the Owners and Declarant, as long as Declarant is the
Owner of any Lot or Unit, and all Mortgagees as their respective
interests may appear, and may contain a loss payable endorsement
in favor of any trustee described in Section 8.1.3.
8.1.3

Trustee

All casualty insurance proceeds payable under
Sections 8.1.2 for losses to real property and improvements may
be paid to a trustee, to be held and expended for the benefit of
the Owners, Mortgagees, and others, as their respective interests
shall appear. Said trustee shall be a commercial bank or trust
company in the County in which the Project is located that agrees
in writing to accept such trust.
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8.1.4

Other Insurance

The
Board
shall purchase
and maintain
worker's compensation insurance, to the extent that it is
required by law, for all- employees or uninsured contractors of
the Master Association. The Board also may purchase and maintain
fidelity coverage against dishonest acts on the part of Trustees,
Officers, managers, trustees, employees or volunteers who handle
or who are responsible to handle the funds of the Master
Association, and such fidelity bonds shall name the Master
Association obligee, and shall be written in an amount equal to
one hundred fifty percent (150%) of the estimated annual
operating expenses of the Master Association, including reserves.
In connection with such fidelity coverage, an appropriate
endorsement to cover any persons who serve without compensation
shall be added if the policy would not otherwise cover
volunteers. The Board shall also purchase and maintain insurance
on personal property owned by the Master Association, and any
other insurance that it deems necessary or is customarily
obtained for projects similar in construction, location and use.
8.1.5

Owner's Liability Insurance

An
Owner,
individually
or through the
Maintenance Association of which his Lot or Unit is a part, may
carry whatever personal and property damage liability insurance
with respect to his Lot or Unit that he desires.
8.1.6

Owner's Fire and Extended Coverage
Insurance

Each Owner shall obtain and maintain fire,
casualty and extended coverage insurance for the full replacement
value of all of the improvements on his Lot or Unit.
Notwithstanding the foregoing this subarticle shall be deemed
satisfied where a Maintenance Association has obtained fire,
casualty and extended coverage insurance for an Owner's Lot or
Unit (including condominiums). An Owner may insure his personal
property.
8.1.7

Officer and Director Insurance

The Master Association may purchase and
maintain insurance on behalf of any Trustee, Officer, or member
of a committee of the Master Association (collectively the
"agent") against any liability asserted against or incurred by
the agent in such capacity or arising out of the agent's status
as such, whether or not the Master Association would have the
power to indemnify the agent against such liability under
applioable law.
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8.1.8

Waiver of Subrogation

All property and liability insurance carried
by the Master Association, or the Owners shall contain provisions
whereby the insurer waives rights of subrogation as to the Master
Association, Trustees, Officers, Committee members, Declarant,
Owners, their family, guests, agents and employees.
8.1.9

Notice of Cancellation

Insurance carried by the Master Association
may require the insurer to notify any First Mortgagee requesting
such notice at least fifteen (15) days in advance of the
effective date of any reduction or cancellation of the policy.
8.1.10

Annual Review of Policies

All insurance policies shall be reviewed at
least annually by the Board in order to ascertain whether the
coverage contained in the policies is adequate in light of
increased%construction costs, inflation or any other factor which
tends to indicate that either additional insurance policies or
increased coverage under existing policies are necessary or
desirable to protect the interest of the Master Association.
8.1.11

Payment of Premiums

Premiums
on insurance
Master
Association
shall
be
a common
Assessments levied by the Master Association.
8.2

maintained by the
expense
funded
by

Destruction
8.2.1

Minor Destruction Affection the Common
Area

Notwithstanding Section 8.2.2 the Board shall
have the duty to repair and reconstruct the Common Area without
the consent of Members and irrespective of the amount of
available insurance proceeds, in all instances of destruction
where the estimated cost of repair and reconstruction does not
exceed five percent (5%) of the budgeted gross expenses of the
Master Association for that fiscal year.
8.2.2

Major Destruction Affecting the Common
Area
8.2.2.1

Destruction; Proceeds Exceed
85% of Reconstruction Costs

If there is a total or partial
destruction of the Common Area, and if the available proceeds of
the insurance carried pursuant to Section 8.1 are sufficient to
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cover not less than eight-five percent (85%) of the costs of
repair and reconstruction, the Common Area shall be promptly
rebuilt unless, within forty-five (45) days from the date of
destruction, Members then holding at least seventy-five percent
(75%) of the voting power of the Master Association determine
that repair and reconstruction shall not take place.
8.2.2.2

Destruction; Proceeds Less
than 85* of Reconstruction Costs

If
the
proceeds
of
insurance
carried pursuant to Section 8.1 are less than eighty-five percent
(85%) of the costs of repair and reconstruction, repair and
reconstruction of the Common Area shall not take place unless,
within forty-five (45) days from the date of destruction, Members
then holding at least a majority of the voting power of the
Members
other than Declarant determine
that
repair and
reconstruction shall take place.
8.2.2.3

Special Assessment to Rebuild

If the determination is made to
rebuild, the Master Association shall levy a Special Assessment
against all Members to cover the cost of rebuilding not covered
by insurance proceeds.
8.2.2.4

Rebuilding Contract

If the determination is made to
rebuild, the Board shall obtain bids from at least two (2)
reputable
contractors,
and
shall
award
the
repair
and
reconstruction work to the most reasonable bidder in the opinion
of a majority of the Board. The Board shall have the authority
to enter into a written contract with the contractor for the
repair and reconstruction, and the insurance proceeds be
disbursed to said contractor according to the terms of the
contract. It shall be the obligation of the Board to take all
steps necessary to assure the commencement and completion of
authorized repair and reconstruction within a reasonable time.
8.2.2.5

R e b u i l d i n g Not A u t h o r i z e d

If the determination is made not to
rebuild, then any insurance proceeds and any other funds held for
rebuilding of the Common Area shall be distributed among the
Members on the same basis as their Regular Assessment obligation,
and between the Members and Mortgagee(s) as their interests shall
appear.
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8.2.3

Destruction Affecting Lots .

If there is a total or partial destruction of
a Condominium Building, the Owners of Units therein, through
their Maintenance Association shall have the following options:
(a) the Owners shall rebuild or repair the Condominium
Building in substantial conformity with its appearance,
design and structural integrity immediately prior to the
damage or destruction. However, the Maintenance Association
of an affected Condominium Lot or Building may apply to the
Architectural Control Committee for reconstruction of its
Building in a manner which will provide for an exterior
appearance and/or design which is different from that which
existed prior to the date of the destruction. Application
for such approval shall be made in compliance with the
provisions of Article XI; or
(b) the Maintenance Association shall clear all
structures from the Condominium Lot and shall landscape it
in a^ manner which is approved by the Architectural Control
Committee.
Rebuilding
or landscaping
shall be
commenced within a reasonable time after the date of the damage
or destruction and shall be diligently pursued to completion.
8.3

Condemnation
8.3.1

Condemnation Affecting Common Area
8.3.1.1

Sale in Lieu

If an action for condemnation of all or
a portion of the Common Area is proposed or threatened by any
entity having the right of eminent domain, then on the written
consent of seventy-five percent (75%) of the Owners and subject
to the rights of all Mortgagees, the Common Area, or a portion of
it may be sold by the Board. The proceeds of the sale shall be
distributed among the Maintenance Associations on the same basis
as their Regular Assessment obligations and between the Unit
Owners in accordance with the provisions of the governing
instruments of their respective Maintenance Associations.
8.3.1.2

Award

If the Common Area, or a portion of it,
is not sold but is instead taken, the judgment of condemnation
shall by its terms apportion the award among the Maintenance
Associations or Owners and their respective Mortgagees. If the
judgment of condemnation does not apportion the award then the
award shall be distributed as provided in subarticle 8.3.1.1.
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8.3.2

Condemnation Affecting Lots

If an action for condemnation of all or a
portion, of, or otherwise affecting a Lot is proposed or
threatened, the Owner and-the Mortgagees of the affected Lot, as
their respective interests shall appear, shall be entitled to the
proceeds of any sale or award relating to the affected Lot.
If
any
Lot
is
rendered
irreparably
uninhabitable as a result of such a taking, that portion of the
Lot so taken shall be deemed deleted from the Project and the
Owners and Mortgagees of the affected Lot, upon receiving the
award and any portion of the reserve funds of the Master
Association reserved for the Lot, shall be released from the
applicability of the Project Documents and deemed divested of any
interest in the Common Area. Any portion of such Lot remaining
after the taking shall be included as part of the Common Area of
the Project. Provided, however, the governing documents of each
Condominium Lot shall govern the effect of condemnation upon the
owners of Units constructed on such Lot and the Common Areas and
facilities of such condominium regime.

APvTICLE IX
MORTGAGEE PROTECTIONS
9 .1 Mortgages Permitted
Any Owner may encumber his Lot or Unit with Mortgages.
9.2

Subordination

Any lien created or claimed under the provisions of
this Declaration is expressly made subject and subordinate to the
rights of any First Mortgage that encumbers any Lot or Unit or
other portion of the Project, made in good faith for value, and
no such lien shall in any way defeat, invalidate, or impair the
obligation or priority of such First Mortgage unless the First
Mortgagee expressly subordinates his interest, in writing, to
such lien.
9.3

Effect of Breach

No breach of any provision of this Declaration shall
invalidate the lien of any Mortgage in good faith and for value,
but all of the covenants, conditions and restrictions shall be
binding on any Owner whose title is derived through foreclosure
sale, trustee's sale, or otherwise.
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9.4

Non-Curable Breach

No Mortgagee who acquires title to a Lot or Unit by
foreclosure
or
by
deed
in
lieu
of
foreclosure
or
assignment-in-lieu of foreclosure shall be obligated to cure any
breach of this Declaration that is non-curable or of a type that
is not practical or feasible to cure.
9.5

Right to Appear at Meetings

Any Mortgagee may appear at meetings of the Master
Association or the Board, in accordance with the provisions of
the Bylaws.
9.6

Right to Furnish Information

Any Mortgagee may furnish information
concerning the status of any Mortgage.
9.7

to the Board

Right to Examine Books and Records, Etc.

'The Master Association shall make available to Owners,
prospective purchasers and First Mortgagees, current copies of
the Project Documents and the books, records and financial
statements
of
the Master Association.
"Available" means
available for inspection, upon request, during normal business
hours or under other reasonable circumstances.
Any First Mortgagee shall be entitled, upon written
request, to a financial statement of the Master Association for
the immediately preceding fiscal year, free of charge. Such
financial statement shall be furnished by the Master Association
within a reasonable time following such request.
9.8

Owners Right to Ingress and Egress

There shall be no restriction upon any Owners' right of
ingress and egress to his Lot or Unit, which right shall be
perpetual and appurtenant to his Lot ownership.
9.9

Notice of Intended Action

Upon written request to the Master Association, any
First Mortgagee shall be entitled to timely written notice of:
(a) Any proposed termination of the legal status of
the Project as a Planned Unit Development.
(b) Any condemnation loss or casualty loss which
affects a material portion of the Project or any Lot or Unit
on which there is a First Mortgage held, insured, or
guaranteed by such requesting party.
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(c) Any delinquency in the payment of Assessments or
Individual Charges owed by an Owner or Maintenance
Association of a Lot or Unit subject to a First Mortgage
held, insured or guaranteed by such requesting party which
remains uncured for a.period of sixty (60) days.
9.10 First Mortgagee Assessment Liability for Individual
Charges
Any First Mortgagee who obtains a title to a Lot or
Unit pursuant to the remedies provided in the Mortgage or
foreclosure of the Mortgage shall not be liable for such Unit's
Individual Charges which are assessed prior to the acquisition of
title to such Lot or Unit by the Mortgagee, but shall be liable
for Individual Charges assessed thereafter.
9.11 Distribution; Insurance and Condemnation Proceeds
No provision of the Project Documents shall give a Lot
or Unit Owner, or any other party, priority over any rights of
the First Mortgagee of the Lot or Unit pursuant to its Mortgage
in the case of a distribution to such Lot or Unit Owner of
insurance proceeds or condemnation awards for losses to or a
taking of the Lot, Unit and/or Common Area.
9.12 Taxes
First Mortgagees of Lots or Units may, jointly or
singly, pay taxes or other charges which are in default and which
may or have become a charge against the Common Area and may pay
overdue premiums on hazard insurance policies, or secure new
hazard insurance coverage on the lapse of a policy, for such
Common Area, and First Mortgagees making such payments shall be
owed reimbursement therefore from the Master Association.
Entitlement to such reimbursement shall be reflected in an
agreement in favor of all First Mortgagees of Lots duly executed
by the Master Association, and an original or certified copy of
such agreement shall be possessed by Declarant.
9 .13 Maintenance Reserves
Master Association Assessments or charges shall include
an
adequate
reserve
fund for maintenance, repairs, and
replacement of those elements of the Project that must be
replaced on a periodic basis and shall be payable in regular
installments rather than by special assessments.
9.14 Notice of Default
A First Mortgagee, upon request, shall be entitled to
written notification from the Master Association of any default
in the performance by the affected Lot or Unit Owner of any
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obligation under the Project Documents which is not cured within
sixty (60) days.
9.15 Conflicts
In the event of a conflict of any of the provisions of
this Article IX and any other provisions of this Declaration, the
provisions of this Article IX shall control.

ARTICLE X
ENFORCEMENT OF DECLARANT'S DUTY TO COMPLETE THE PROJECT
Where any Common Area improvements in the Project have
not been completed prior to the issuance of a Permit, and where
the Master Association is obligee under a bond or other
arrangement ("Bond") to secure performance of the commitment of
DeclarantAto complete such improvements, the Board shall consider
and vote on the question of action by the Master Association to
enforce the obligations under the Bond with respect to any
improvement for which a Notice of Completion has not been filed
within sixty (60) days after the completion dated specified for
that improvement in the Planned Construction Statement appended
to the Bond. If the Master Association has given an extension in
writing for the completion of any Common Area improvement, the
Board shall consider and vote on the aforesaid question if a
Notice of Completion has not been filed within thirty (30) days
after the expiration of the extension. A special meeting of
Members of the Master Association for the purpose of voting to
override a decision by the Board not to initiate action to
enforce the obligations under the Bond or on the failure of the
Board to consider and vote on the question, shall be held not
less than thirty-five (35) days nor more than forty-five (45)
days after receipt by the Board of a petition for such meeting
signed by Members representing five percent (5%) or more of the
total voting power of the Master Association. At such special
meeting a vote of a majority of the voting power of the Master
Association residing in Members present other than Declarant to
take action to enforce the obligations under the Bond shall be
deemed to be the decision of the Master Association and the Board
shall thereafter implement this decision by initiating and
pursuing
appropriate
action in the name
of the Master
Association.
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ARTICLE XI
ARCHITECTURAL CONTROL
11.1 Approval of Alteration and Improvements
11.1.1

General Limitation

Subject to the exceptions described at Section
11.1.2 no Improvement may be constructed, painted, altered or in
any other way changed on any portion of the Project without the
prior written approval of the Architectural Control Committee
("Committee").
11.1.2

Exemption

Notwithstanding
Section
11.1.1, no
Committee
approval shall be required
for
(i) initial
Improvements
constructed by, or with the express written approval of
Declarant; (ii) normal maintenance of exempt or previously
approved Improvements; (iii) rebuilding an exempt or previously
approved Improvement; (iv) changes to the interior of an exempt
or previously approved Structure; (v) work reasonably required to
be performed in an emergency for the purpose of protecting any
person or property from damage.
11.2 Architectural Control Committee
11.2.1

Number, Appointment. Terms

The Committee shall be composed of five (5)
members. Declarant shall appoint all of the initial members, and
reserves the right to appoint a majority of the members of the
Committee until ninety (90*) of all Units to be constructed in
the Project have been sold or until the fifth anniversary of the
original issuance of the final Permit for the Project, whichever
first occurs.
After one (1) year from the date of issuance of
the first Permit with respect to any Units of the Project, the
Board shall have the right to appoint one (1) member of the
Committee until ninety percent
(90%) of all Units to be
constructed in the Project have been sold or until the fifth
anniversary of the original issuance of the final Permit for the
Project, whichever first occurs. Thereafter the Board shall have
the right to appoint all members of the Committee.
Members appointed to the Committee by the Board
shall be from the Membership of any Maintenance Association.
Members appointed to the Committee by Declarant need not be
members of the Master Association or any Maintenance Association.
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The terms of the initial members of the Committee
shall be until the first anniversary of the issuance of the first
Permit for the Project, or five (5) years following the filing of
this Declaration, whichever occurs first- Thereafter, the terms
of the Committee members shall be four (4) years. Any new member
appointed to replace a member who has resigned or been removed
shall serve such member's unexpired term. Vacancies on the
Committee caused by resignation or removal of a member shall be
filled by the party empowered to originally appoint such member.
No member of the Committee may be removed without the vote or
written consent of the Board: provided, however, that Declarant
may change its designated members of the Committee without such
vote or consent.
11.2.2

Operation

The Committee shall meet from time to time as
necessary to properly perform its duties hereunder.
The
requirements for valid Committee meetings and actions shall be
the same as that which is required for valid Board meetings and
action as provided in the Bylaws. The Committee shall keep and
maintain a record of all action from time to time taken by the
Committee at meetings or otherwise, and shall maintain files of
all documents submitted to it, along with records of its
activities. Unless authorized by the Master Association, the
members of the Committee shall not receive any compensation for
services
rendered.
All
members
shall
be
entitled
to
reimbursement by the Master Association for reasonable expenses
incurred by them in connection with the performance of their
duties.
11.2.3

Duties

The Committee shall adopt Architectural Control
Guidelines ("Guidelines") as provided in Section 11.3 and shall
perform other duties imposed upon it by the Project Documents or
delegated to it by the Board.
The address of the Committee shall be the
principal office of the Master Association as designated by the
Board pursuant to the Bylaws. Such address shall be the place
for the submittal of plans and specifications and the place where
current copies of the Guidelines shall be kept.
11.3 Architectural Standards, Guidelines
11.3.1

Committee Guidelines

The Board shall approve the initial Guidelines
adopted by the Committee. The Committee may, from time to time,
amend said Guidelines prospectively, if approved by four (4)
members of the Committee; otherwise Board approval shall be
required for any amendment. Said Guidelines shall interpret and
BB011/002

43

063083
ALTA 001093

implement the provisions of this Article XI by setting forth more
specific standards and procedures for Committee review. All
Guidelines shall be in compliance with all applicable laws and
regulations of any governmental entity having jurisdiction over
Improvements on the Project, shall incorporate high standards of
architectural design and construction engineering, shall be in
compliance with the minimum standards of Section 11.3.2 and
otherwise shall be in conformity with the purposes and provisions
of the Project Documents.
A
copy
of
the current
Guidelines shall be
available for inspection and copying by any Lot or Unit Owner at
any reasonable time during business hours
of the
Master
Association.
11.3.2

Standards

The following minimum standards shall apply to any
Improvements constructed on the Project:
.(a) All
Improvements
shall
be
constructed
in
compliance with the applicable zoning laws* building codes,
subdivision restrictions and all other laws, ordinances and
regulations applicable to Project Improvements.
(b) In reviewing proposed Improvements for approval,
the Committee shall consider at least the following:
(i)

Does the proposed Improvement conform to the
purposes and provisions of the Project Documents?

(ii)

Is the proposed Improvement of a quality of
workmanship and materials comparable to other
Improvements that are proposed or existing on the
Project?

(iii)

Is the proposed Improvement of a design and
character which is harmonious with proposed or
existing
Improvements
and
with
the
natural
topography in the immediate vicinity?

11.A Committee Approval Process
11.4.1

Approval Application

Any Owner proposing to construct, paint, alter or
change any Improvement on the Project which requires the prior
approval of the Committee shall apply to the Committee in writing
for approval of the work to be performed and a proposed time
schedule for performing the work. The Committee may charge an
Owner a reasonable fee for application review.

BB011/002

44

063083
ALTA 001094

In the event additional plans and specifications
for the work are required by the Committee, the applicant shall
be notified of the requirement within thirty (30) days of receipt
by the Committee of his initial application or the application
shall be deemed sufficiently submitted. If timely notified the
applicant shall submit plans and specifications for the proposed
work in the form and context reasonably required by the Committee
and the date of his application shall not be deemed submitted
until that date. Such plans and specifications may include, but
are not limited to, showing the nature, kind, shape, color, size,
materials and location of the proposed work, or the size, species
and location of any plants, trees, shrubs and other proposed
landscaping.
11.A.2

Review and Approval

Upon receipt of all documents reasonably required
by the Committee to consider the application, the Committee shall
proceed expeditiously to review all of such documents to
determine whether the proposed work is in compliance with the
provisions and purposes of the Project Documents and all
Guidelines of the Committee in effect at the time the documents
are submitted. In the event the Committee fails to approve an
application, it shall notify the applicant in writing of the
specific matters to which it objects. In the event the Committee
fails to notify the applicant within forty-five (45) days after
receipt of all documents reasonably required to consider an
application or a correction or resubmittal thereof of the action
taken by the Committee, the application shall be deemed approved.
One set of plans as finally approved shall be retained by the
Committee as a permanent record.
The determination of the
Committee shall be final and conclusive and, except for an
application to the Committee for reconsideration, there shall be
no appeal therefrom.
11.A.3

Commencement, and Completion of Approved
Work

Upon receipt of the approval of the Committee, the
applicant shall proceed to have the work commenced and diligently
and continuously pursued to completion in substantial compliance
with the approval of the Committee including all conditions
imposed therewith.
The approval of the Committee shall be
effective for a period of one (1) year after the date of the
approval subject to the right of the Committee to provide for a
longer period at the time of its approval, or subsequently to
extend the period upon a showing of good cause, and in the event
the approved work is not commenced within the effective period of
the approval, then the applicant, before commencing any work,
shall be required to resubmit its application for the approval of
the Committee.
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All work approved shall be completed within one
(1) year after the date of commencement, or such other reasonable
period specified by the Committee at the time of approval, with
the period of time subject to extension, at the option of the
Committee, by the number" of days that work is delayed by causes
not under the control of the applicant or his contractor or as
otherwise extended by the Board. Upon completion of approved
work, the applicant shall give written notice thereof to the
Committee.
If for any reason the Committee fails to notify
the applicant of any noncompliance within sixty (60) days after
receipt of said notice of completion from the application, the
improvement shall be deemed to be completed in accordance with
said approved plans.
11.A.4 Inspection, Non-Compliance
The Committee, or any authorized representative
shall have the right at any reasonable time, after reasonable
notice, to enter upon any portion of the Project for the purpose
of determining whether or not any work is being performed or was
performed in compliance with the Project Documents.
If at any time the Committee determines that work
is not being performed or was not performed in compliance with
the Project Documents or the Guidelines, whether based on a
failure to apply for or obtain approval, a failure to comply with
approval, a failure to timely commence or complete approved work
or otherwise, the Committee shall notify the Owner in writing of
such non-compliance specifying the particulars of non-compliance
within a reasonable and specified time period.
In the event that the offending owner fails to
remedy such non-compliance within the specified period the
Committee shall notify the Board in writing of such failure. The
Board shall, subject to the notice and hearing requirements of
Section 7.2.1.2, have the right to remedy the non-compliance in
any appropriate manner permitted by the Project Documents or
otherwise permitted by law, or in equity, including but not
limited to removing the non- complying Improvement, or recording
a notice of non- compliance on the propsrty, as appropriate.
The owner shall have the obligation to reimburse the Master
Association for any costs incurred in enforcing these provisions
and if the Master Association is not reimbursed upon demand the
Board shall have the right to Individually Charge the cost
thereof to such owner.
11.5 Waiver
The approval by the Committee of any plans, drawings,
specifications of any Improvements constructed or proposed, or in
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connection with any matter requiring the approval of the
Committee under the Project Documents shall not be deemed to
constitute a waiver of any right to withhold approval of any
similar plan, drawing, specification or matter submitted for
approval. Where unusual circumstances warrant it, the Committee
may grant reasonable variances from the architectural control
provisions hereof or from the Guidelines. Such variances shall
be made on a case-by-case basis and shall not serve as precedent
for the granting of any other variance.
11.6 Estoppel Certificate
Within thirty (30) days after written demand is
delivered
therefor
to the Committee
by
any Maintenance
Association, Owner or Mortgagee, and upon payment to the Master
Association of a reasonable fee (as fixed from time to time by
the Board), the Committee shall execute and deliver in recordable
form, if requested, an estoppel certificate executed by any three
(3) of its members, certifying, with respect to any portion of
the Project, that as of the date thereof either (a) all
Improvements made and other work done upon or within said portion
of the Project comply with the Project Documents, or (b) such
Improvements or work do not so comply in which event the
certificate shall also identify the noncomplying Improvements or
work and set forth with particularly the basis of such
noncompliance. Such statement shall be binding upon the Master
Association and Committee in favor of any person who may rely
thereon in good faith.
11.7 Liability
Neither the Declarant, the Committee, the Board nor any
member thereof shall be liable to the Master Association or to
any Owner or to any third party for any damages, loss, prejudice
suffered or claimed on account of (a) the approval or disapproval
of such plans, drawings and specifications, whether or not
defective, (b) the construction or performance of any work,
whether or not pursuant to approved plans, drawings and
specifications, (c) the development of any portion of the
Project, or (d) the execution and filing of an estoppel
certificate pursuant to Section 11.6 or the execution and filing
of a notice of noncompliance or noncompletion pursuant to Section
11.4.4, whether or not the facts therein are correct, if the
Declarant, the Board, the Committee or such member has acted in
good faith on the basis of such information as may be possessed
by them. Specifically, but not by way of limitation, it is
understood that plans and specifications neither the Committee,
the members thereof, the Master Association, the Members, the
Board nor Declarant assumes liability or responsibility therefor,
or for any defect in any structure constructed from such plans
and specifications.
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ARTICLE XII
GENERAL PROVISIONS
12.1 Notices
Notices provided for in the Project Documents shall be
in writing and shall be deemed sufficiently given when delivered
personally or 48 hours after deposit in the United States mail,
postage prepaid, addressed to an Owner at the last address such
Owner designates to the Master Association for delivery of
notices, or in the event of no such designation, at such Owner's
last known address, or if there be none, at the address of the
Owner's Lot or Unit. Notices to the Master Association shall be
addressed to the address designated by the Master Association by
written notice to all owners.
12.2 Notice of Transfer
. No later than five (5) days after the sale or transfer
of any Lot or Unit under circumstances whereby the transferee
becomes the Owner thereof, the transferee shall notify the Master
Association in writing of such sale or transfer. Such notice
shall set forth: (i) the Lot or Unit involved; (ii) the name and
address of the transferee and transferor; and (iii) the date of
sale. Unless and until such notice is given, the Master
Association shall not be required to recognize the transferee for
any purpose, and any action taken by the transferor as an Owner
may be recognized by the Master Association. Prior to receipt of
any such notification by the Master Association, any and all
communications required or permitted to be given by the Master
Association shall be deemed duly given and made to the transferee
if duly and timely made and given to such transferee's
transferor.
12.3 Construction, Headings
The provisions of this Declaration shall be liberally
construed to effectuate its purpose of creating a uniform plan
for the development of a planned community and for the
maintenance of the Project. The Article headings have been
inserted for convenience only, and shall not be considered or
referred
to in resolving
questions of interpretation or
construction.
12.4 Severability
The p r o v i s i o n s of t h i s D e c l a r a t i o n s h a l l be deemed
independent
and s e v e r a b l e ,
and the
invalidity
or
partial
i n v a l i d i t y of any p r o v i s i o n or p r o v i s i o n s contained h e r e i n s h a l l
not i n v a l i d a t e any o t h e r p r o v i s i o n s h e r e o f .
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12.5 Exhibits
All exhibits
such reference.

referred

to are incorporated herein by

12.6 Easements Reserved and Granted
Any easements or air space* rights referred to in this
Declaration shall be deemed reserved or granted as applicable, or
both reserved and granted, by reference to this Declaration in a
deed to any Lot.
12.7 Binding Effect
This Declaration shall inure to the benefit of and be
binding on the successors and assigns of the Declarant, and the
heirs, personal representatives, grantees, tenants, successors
and assigns of any Owner.
12.8 Violations and Nuisance
Every act
restriction of this
is hereby declared
abated, whether or
affirmative action,
Owner or Owners.

or omission whereby a covenant, condition or
Declaration is violated in whole or in part
to be a nuisance and may be enjoined or
not the relief sought is for negative or
by Declarant, the Master Association or any

12.9 Violation of Law
Any violation of any state, municipal or local law,
ordinance or regulation pertaining to the ownership, occupation
or use of any of the Project is hereby declared to be a violation
of this Declaration and subject to, any or all of the enforcement
procedures herein set forth.
12.10 Singular Includes Plural
Whenever the context of this Declaration requires same,
the singular shall include the plural and the masculine shall
include the feminine.
12.11 Conflict of Project Documents
If there is any conflict among or between the Project
Documents, the provisions of this Declaration shall prevail;
thereafter, priority shall be given to Project Documents in the
following order: Articles, Bylaws, Rules and Regulations of the
Master Association and Architectural Control Guidelines.
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12.12 Termination of Declaration
This Declaration shall run with the land, and shall
continue in full force and effect for a period of fifty (50)
years from the date on which this Declaration is executed. After
that time, this Declaration and all its covenants and other
provisions shall be automatically extended for successive ten
(10) year periods unless this Declaration is revoked by an
instrument executed by Owners of not less than three-fourths
(3/4) of the Lots and Units in the Project, and recorded in the
Office of the Salt Lake County Recorder within one year prior to
the end of said 50-year period or any succeeding 10-year period.

ARTICLE XIII
AMENDMENT
13.1 Amendment Prior to First Sale
Until sale of the first Lot or Unit Declarant shall
have the right to amend this Declaration.
13.2 Amendment After the First Sale
After the first sale of a Lot or Unit this Declaration
shall be amended upon the vote or written assent of a majority of
the total voting power of the Master Association, and a majority
of the total voting power of the Master Association other than
Declarant; provided, however Declarant shall have the sole
authority at any time to amend this Declaration, and the Map, if
necessary, for the purpose of allocating density to Lots owned by
Declarant or changing the configuration, size or location of Lots
owned by Declarant, in accordance with Subsections 2.1.2 and
2.1.4 hereof. All Owners shall execute any documents necessary
to carry out the provisions of this Subsection 13.2.
13.2.1

Specific Provisions

The percentage of the votirg power necessary
to amend a specific clause or provision herein shall not be less
than the percentage of affirmative votes prescribed for action to
be taken under said clause or provision.
13.3 Amendment to Satisfy Other State Laws
Declarant or others may sell Lots or Units in the
Project to purchasers in several states, including California.
In the event that the Project Documents do not comply with the
requirements of any state in which Declarant intends to sell Lots
or Units, Declarant shall have the unilateral right, without the
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approval of the Board or of the Members, to amend the Project
Documents as necessary to conform to the requirements of the
applicable state, including California. In the event of conflict
between this Section
13.3
and
any
other
provision of
Article XIII, this Section 13.3 shall control.
13.4 Amendment Instrument
An amendment shall become effective when it has
received the required approvals and the Board has executed,
acknowledged and recorded in the Office of the Salt Lake County
Recorder, an instrument expressing the amendment and certifying
that the required approvals were received.
The undersigned, being the Declarant herein, has executed
this Declaration on
,1n1y ?7
__* 19 33.
SORENSON RESOURCES COMPANY

Title: / /_' IVfff-...... .

By:
Title:

STATE OF UTAH
COUNTY OF

SALT LAKE

(AM^U/Mcl^f
/ Sf4f<A CA

1"

)
: ss
)

July
, 1983, personally
On the
27th
day of
appeared b e f o r e me
\ Snroncnn
who being by me duly
sworn d i d say that he the said Janes L. Sorensnn
is the
President
of SORENSON RESOURCES COMPANY, and that the
within and foregoing instrument was signed in behalf of said
corporation by authority of a resolution of its Board of
Directors, and said
duly acknowledged to me
that said corporation executed the same.

My Commission Expires
3/12/84
BB011/002
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STATE OF UTAH

)
• SS

COUNTY OF

SALT LAKE

)

On the
27th
day of
July
1983, personally
appeared before roe Walter J. Plumb. TT
who being by me duly
sworn did say that he the said Walter J. Plumb. HI
is the
WrPtary
of SORENSON RESOURCES COMPANY, and that the
within and foregoing instrument was signed in behalf of said
corporation by authority of a resolution of its Board of
Directors, and said
duly acknowledged to me
that said corporation executed the same.
^.,l».u.„,..
r

My Commission E x p i r e s :

.

NOTARY PUBLIC
R e s i d i n f i aV: sir., IIT

3/12/84

Jj:
<-.:
- -\ j/.:

r

V'A *0
.v
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LEGAL DESCRIPTION OF THE PROJECT
Edmund W. Allen, registerd land surveyor, state of Utah, certify that I ha\
urveyed the surface rights only to the following described property:
EGINNING at a 2" steel pipe placed in the rock kern of corner #2 of tt
lackjack Mining Lode Claim, Survey #5288, said claim corner being located
2°13f19" W 3,377.23 feet, more or less, from the Northeast corner of Sectic
, Township 3 South, Range 3 East, Salt Lake Base and Meridian, and runnir
hence S 18° 16' E 263.39 feet along the West line of said Blackjack Clair
hence N 71°45' E 187.88 feet; thence S 17°07' W 221.95 feet to the beginnir
oint of a 442.256 foot radius curve to the left; thence Southerly 132.00 fee
long the arc of said curve to a point on said West line of the Blackjac
laim; thence S 18° 16' E 37.99 feet to Comer #3 of said Blackjack Clair
hence N 71°42'58" E 57.42 feet along the South line of said Blackjack Clad
o a point on the arc of a 376.256 foot radius curve to the left; thenc
outherly 183.785 feet along the arc of said curve; thence S 30°46' E 51.3
eet to a point on the Southeasterly line of the Snowbird claim, Survey #515i
hence N 22°44'53" E 307.27 feet along said Southeasterly line to a point c
aid South line of the Blackjack Claim; thence N 71°42'58" E 490.31 feet to
oint on the North line of the Martha Claim, Survev #5897; thence N 49°42'
03.65 feet along said North line; thence N 16°32'4'0" W 323.28 feet; thence
2°40' W 212.12 feet; thence N 67°20' W 152.0 feet; thence N 22°41'34"
34.98 feet; thence S 73°29'05" W 116.41 feet to a point on the Southeaster]
ine of the Hellgate No. 2 Mineral Mining Lode Claim, Survey #5282; thence
:2°40' E 153.85 feet to corner #1 of said Hellgate No. 2 Claim; thence
>°37' W 35.28 feet along the North line of said Hellgate No. 2 Claim to
>int on the South line of the Hellgate Mineral Mining Lode Claim, Survc
282; thence N 65032'42" E 550.52 feet to corner #2 of said Hellgate Clair
:hence N 15°50*49" W 239.0 feet along the East line of said Hellgate Clair
ihence H 42°35,38" W 73.70 feet; thence N 22°42' W 65.0 feet; thence S 53°5I
J 68.0 feet; thence S 76°19' W 54.0 feet; thence Southwesterly 1595 feet tnoi
>r less along the Centerline of Little Cottonwood Creek to a point on tl
South line of said Hellgate No. 2 Claim; thence S 67° 14'21" E 186.96 feet moi
>r less along South line to a point on the North line of said Blackjack Claii
ihence S 71°42'58" W 113.55 feet to the point of beginning.
TOGETHER with an access easement, being a forty foot wide non-exclusive rigl
)f way for ingress, and egress, twenty feet to either side of a center lii
Jescribed as follows:
JEGINNING at a point 13 feet South of Engineering Station 56 + 30.35 of Ut<
State Bypass Highway in Little Ccttonwood Canyon, Salt Lake County, Utah sa:
point being N 79°58'58" W 116.39 feet from Utah Department of Highwa^
Monument No. SL-A-13, which said monument is S 13°39'21" W 2531 feet from tl
Northeast corner of Section 6, Township 3 South, Range 3 East, Salt Lake Bas
and Meridian; and running thence Southwesterly to the corner No. 1 of tl
surveyed Hellgate No. 2 Mineral Mining Lode Claim, Survey No. 5282; thence
22°40' W along the Southeast Boundary line of said Hellgate No. 2 Miner*
(lining Lode Claim 200.0 feet, more or less, to the Southwest corner of Lot
of Blackjack. Village Subdivision, according to the official plat there<
recorded in Salt Lake County, State of Utah; thence N 73°32'30" E 116.41 fe<
) the boundary of the subject property described above,
JNTAINS:
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EXHIBIT B
DENSITY

Lot
1

Units to be Constructed

2

20
6

3

9

4

85

5

parking and commercial
development of the Air Space

6

20

7

20

8

20

9

20

NOTE: Pursuant to Section 2.1.5 of this Declaration and the
provisions of that certain Agreement dated June 16, 1982, by and
between the Town of Alta and Sorenson Resources Company, no more
than 200 residential units shall be constructed on the Project;
provided that Sorenson Resources Company shall, pursuant to this
Declaration, have the right to reallocate the number of Units to
be constructed on each Lot.
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